Call M 


Date 


Acc. JVo._ 

K. UNIVERSITY LIBRARY 

» 

.j -< 

This book should be returned on or before the last 
date stamped above. An over-due charge of .06 P. will be 
levied for each day if the book is kept beyond that day. 







M ott>uu s , w . 0 



* 




i 



vou LVJI— Jxb. A*f' 



>> 



THE 


INCORPORATED COUNCIL OF LAW REPORTING 

FOE 

ENGLAND AND WALES. 


iitcmbers of fljc Council- 
Chairman —Sir II. F. Dickens, K.C. 
Vice-Chairman— Sir Thomas R. Hughes, K.C. 

EX-OFF K'l 0 MEM BEKS. 


Sir W. A. Jowitt, M.P. . 

Sir J. B. Melville, M.P. 

Walter Henry Foster, Esq., President 


. Attorney-General. 
. Solicitor-General. 
of the Law Society. 


ELECTED MEMBERS. 


Sir Herbert Cunliffe, K.O., M.P. 
Alfred Adams, Esq. 

Sir H. F. Dickens, K.C. 

F. P. M. Schiller, Esq., K.C. 

Arthur Powell, Esq., K.C. 

W. E. Vernon, Esq. 

Edward Clayton, Esq., K.C. 

Sir W. Greaves-Lokd, K.C., M.P. 


} Lincoln’s Inn. 

} Inner Temple. 

} Middle Temple. 
} Gray’s Inn. 


Sir Thomas R. Hughes, K.C., of Lincoln’s 
Inn. 

Sir E. AV. Hansell, K.C., of the Inner ‘ 
Temple. 


Appointed by the 
Council of Law 
Reporting on the 
nomination of the 
General Council 
of the Bar. 


Sir A. Copson Peake (Firm—Messrs 1 

Berwick, Peake & Milling, Leeds). I 

f o 0T ^> Esf l- (Firm—Messrs. Holmes, \ Tho Law Society 
Son & Pott). 


Secretary —P. Noble Fawcett, Esq., 30 

London, AV.C. 1. 


Montague Street, 


THE 


LAW REPORTS. 


Under the Superintendence and Control of the 
INCORPORATED COUNCIL OF LAW REPORTING FOR ENGLAND AND WALES 


Jnbiatt JVppMls: 

BEING 

CASES 

IN 

THE PHIYY COUNCIL 

ON APPEAL from 

THE EAST INDIES. 


Editor—Right Hon. Sir FREDERICK POLLOCK, Bart., ICC. 

Reported by A. M. TALBOT, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 


VOL LVII—1929-1930- 

PUBLISHED BY THE COUNCIL AT ITS OFFICE, 30, MONTAGUE STREET 

LONDON, W.C. 1, 

AND 

PRINTED BY W. SPEAIGHT & SONS, LTD., 98-99, FETTER LANE, LONDON, E. C. 4. 


1930 


The Madras 


Reprinted at 

Law Journal Press, Mylapore, 

1941 




IN THIS VOLUME. 


PAGE 

Abdul Rahman Khan r. 

Parsotam Das . *251 

Aditya Prasad v. Ram Ratan 
Lai .». ■ * ■ *. ■ ... ... 1/3 

Adjai Coal Co., Ld. v. Panna 

Lai Ghosh . 144 

Ahidhar Ghosh v. Secretary of 

State for India . 223 

Atta Mohammad v. The King- 
Emperor . 71 


Bolo v. Koklan . 

Bon Kwi v. S. K. R. S. K. R 
Firm . 


Dal Bahadur Singh v. Bijai 

Bahadur Singh . 

Dattatraya Krishna Rao Kane 
v. Secretary of State for 

India 


* • • 


• • * • 


Ganeshi Lai v. Charan Singh. 
Gangabai v. Fakirgowda 

Gray- v. Bhagu Mian . 

Gudivada Mangamma v. 
Maddi Mahalakshmamma ... 


Income-tax Commissioner v. 
Ahmedabad New Cotton 

Mills Co., Ld. 

—-- y. 

Bombay Trust Corporation, 

Id. ... ... ... ... ... 


325 

38 


14 


318 


180 

61 

105 

56 


Hunsraj v. Be joy Lai Seal ... 110 


21 


49 


pag ]■: 

•Jagmohan Singh v. Sri Nath. 25)1 
Jahandad r. Abdul Ghafur. 273 
Jitendra Nath Ghose v. 
Monmohan Ghose . 214 


Kalipada De v. Dwijapada De. 24 
ICamini Kumar Basu v. 
Birendra Nath Basu ... 117 


IMa Yait v. The Official Assig¬ 


nee 


• • • • 


• • • • • 


M a h a m m a d Mazaffar-al- 
Musavi v. Jabeda Kbatun. 
Mehrban Khan v. Makhna ... 
Mitar Sen Singh v. Maqbul 

Hasan Khan . 

Mohammad Ibrahim Riza v. 
Income-tax Commissioner. 

Motilal v. Nanhelal . 

Mukhlal Singh v. Kishuni 
Singh . 

Narayanaswami Ayyar v. 

^ Rama Ayyar . 

National Bank of Upper India, 

Ld. v. Bansidhar . 

Nawasi Begam v. Dilafroz 

Begam . 

Nilkanth Balwant Natu v. 
Vidya Narasinh Bharati ... 


Pramatha Nath Mullick y. 

Secretary of State for India. 
Probhat Chandra Barua v. The 
King-Emperor 


10 

125 

168 

313 

260 

333 

279 


305 

1 

181 

194 


« • • 


100 

228 


CASES REPORTED. 


[Ind. App. 


ri 


PAGE 

Raja of Ramnad r. Mangalam. 261 

Rajendra Prasad Bose v. 

Copal Prasad Sen . 296 

Ram Narain v. Radha Kishen 

Firm . 76 

Raoji v. Kunjalal Hiralal 

Agarwala . 177 

Roshan Ali Khan v. Ashghar 

9C) 

• • * • « • ••• ••• ••• •—» 


Sadasheo v. Vithoba . -15 

Secretary of State for India t*. 

Satish Chandra Sen ... 339 

Shalig Ram i\ Charanjit Lai. 232 

Sourendra Nath Mitra r. 

Tarubala Dasi .i33 

Suleman v. Abdul Latif ... 215 


PAGE 

Trustees Corporation (India), 

Ld. r. Income-tax Commis¬ 
sioner . 152 


Vellasawmy Servai v. Sivara- 

man Servai . 96 

Vertanncs v. Robinson ... 20d 

Wali Mohammad v. Moham-. 
mad Bakhsh . 86 


Zaliid Husain v. Mohammad 
Ismael . 9 4 

- (No. 2) . 1S6 



c cz 


- LATT 

v Llbc^RY 

i-WVKUSXTY OF 

. .. ... . . ^/\^77 


[ - 3 







Prefixes such as Maharaja, Raja, Sir, Thalur, Mahant, liabu, Musammai, 
are omitted except as to the first two where followed by a place name. 
Where « case is cited both in the judgment and the argument the only 
reference given is to the former citation. The letter follows the 
page and reference when the case is referred t'o in the judgment. For 
brevity the letters U L. li.” and L. R.” are omitted in the references 
to the Law Reports and the Indian Law Reports respectively, 



Abdul Hussein Khan r. Sona Dero . 45 I. A. 10 

Abu Bakar v. Peary Mohan Mukerji . 34 C. 451 

Aiyiivu v. Queen-Empress . . . 9 M. 61 

Almada & Tirito Co., In re . .38 Ch. I). 415 . 

Amarendra Nath Bhose v. Suradhani \ .. ~ ... XT 

Dasi.[14 C. \\. N. 45S 

Amriteswari Debi v. Secretary of State ) „. _ . 

for India . . . . . . f 24 L A - 33 

Amrito Lai Dutt v. Surnomoye Dasi . 27 I. A. 128 

Appalaswami v. Raja of Vizianagram . 25 Mad. L. ,T. 50 

■ Arunactoellam Chettiar v. Muthayanai 

Thevan . . . . f . } 26 Mad - L - J - 575 

Askaran Chowtmal v. E. I. R. Com- } _ _ 

pany.} 52 C. 388 

Associated Newspapers v. London Cor--l 
poration . . . . . . j [1916] 2 A. C. 429 

Attorney-General v. Exeter Corporation . j [ 1911 ] i k. r. 1092 


PACT 

33 

101 

72 

H!5J. 

28 !. 

232 

303 J. 
2(55 

205 

135 

231 

231 


B. 


Baiganta v. Himmat .... 

Balgobind v. Badri Prasad 
Banga Chandra Dhur Biswas v. Jagat 
Kishore Chowdhuri . . 

Batchelor v. Pattison . . . . 

Bawa Magniram Sitaram v. Kasturbhai . 
Behari Lai v. Madho Lai . . . 

Bengal National Bank v. Janaki Nath 

Roy. 

Bhagwant Singh v. Kallu 
Bhaidas Shivdas v. Bai Gulab 
Bhnt Nath Sircar v. Ram Lall Sircar 
Bijoy Singh Dudhoria v. Surendra 

Narayan Singh. 

Bilwas Kunwar v. Desraj Ranjit Singh 
Biman Chandra Datta v. Promotha 

•' Nath Ghose. 

Blackpool Corporation v. Starr Estates 
• • Company . . . ...... 

Board ox Revenue v. Madras Export 
Company . . . 

Bradshaw v. Widdrington 
Brajendra Kishore Roy v. Hindustan 
Co-operative Trading Society 


} 


} 


} 

) 


24 C. L. .T. 103 
50 I. A. 196 

43 I. A. 249 

3 Rett. 918 
49 I. A. 54 
19 I. A. 30 

54 C. 813 

11 I. A. 100 
49 I. A. 1 . 290 

6 C. W. N. 82 

53 I. A. 320 

42 I. A. 202 

49 C. 886. 

[1922] 1 A. C. 27 

46 M. 360 
[1902] 2 Ch. 430 

44 C. 978 


20 !) 
32 J. 

346 J. 

140 J. 
132 .T. 
311 J. 

112 

316 .1. 
J., 293 J. 
135 

146 

20 !) 

253 

231 


52 


7 J. 
3 





CASES CITED. 

C. 


[Ind. App. 


• • • 
vui 


Clmn Pyn v. Saw Sin 

Chaudhri Satgur Prasad v. Kishore Lai 

Clnnncry v. Evans 

Ch Mon“ u T i DUtt ”■ Rasli Bohari' 

c c£uT ra . pmil ' “*>»»* 

C’howdhry Pudum Singh v. Koer Oodev 
bmgh 

Chundor Dutt r. Ram’Kumar Chatterii ‘ 

Chundermonoe Debia r. Munoheenee 
Debia 

Chunilal r. Bai Mull. 

Clark f. Adie . * . * . * * 

Collector of Trichinopoly v , Lokkamani 

Commissioner of Income-tax v. Clien- 
galvarava Chetti 

_ * • * __ 

.. 0 . 77 v - Zamindar 

of Singapatti . ... 

Craig (Kilmarnock) r. Couperthwaite 


R. 623 
46 I. A. 201 
11 H. L. C. 115 


}lf) C. 17 
119 M. 485 


} 

} 


12 Moo. I. A. 351 

31 I. A. 195 . 

8 Moo. I. A. 477 

24 B. 420 
2 App. Cas. 423 
l I. A. 282 

48 M. 836 


145 M. 578 
13 Tax Cas. 62S 



Dal Singh v. King-Emperor 
Dlianna Mai r. Moti Sagar 
Doe v. Baytup . 

- V. Smythc 

Durga Choudhrain u Jawahir 
Clioudhri 



44 I. A. 137 . 

54 I. A. 178 

3 Ad. & E. 188 

4 M. & S. 347 . 

17 I. A. 122 


PAGE 

42 J. 
88 
3 

222 J. 

129 J. 

303 J. 

21G 

16 

283 

209 

233 

oo 

—• -w 

230 

154 


72 
92 J. 
209 
209 

92 J. 



Emperor v. Indu Bhusnn Sarkar 
7, ~ ,*'• Pfoblmt Chandra Barua 

Ezra v. Secretary of State for India 



53 C. 524 
51 C. 504 
32 I. A. 93 


233 

233 

101 


Fnrid-un-nissa v. Mukhtar Ahmad 
lateh Chand v. Rup Cliand 
Ireeman v. Fairlie 


G. 


Gajendar Singh Sardar Singh 
MaS" Sa9tH r - DCput * V Col »«for of 

Ghaswala r. Secretary'of State for India 
Golap Jan v. Bholonath Khettry 
Greenwood v. F. L. Smidth & Co. ' 
Gudivada Mangamma v. Maddi 

Gunga Gobind Mundul r. Collector of 24 
Pergunnahs . 


52 
■ 43 

I. A. 342 
I. A. 183 

• 

• 

135 
. 283,292 

1 

Moo. I. A. 

305 

230 

IS 

) 

I. A. 176 

• 

65 J. 

j 22 

M. L. J. 379 

101 

L. R. 38 I. A. 
38 C. 380 
[1922] A. C. 
u7 I. A. 56 

\ 

204 

417 

• 

. 348 J. 

. 121 J. 

51 

. 281 J. 

V 

Moo. I. A. 

345 

231 

J 56 

I. A. 290 

* 

. 109 J. 






Vofc. LVU.] 


OASES CITED. 



Hadi Ali v. Akbar Ali . . 

Hallen v. Spaeth. 

Hamira Bibi v. Zubaida Bibi 
Haaluck v. ABhbury . 

Hemendra Nath Mukerji v. Kumar Nath 

Boy.. 

Hirabai v. Lakshmibai . . 

Hitendra Singh v. Maharaja of Dar- 
bhanga 

Hook v. Administrator-General of 
Bengal 


20.A. 262 
[1923] A. C. 684 
43 I. A. 294 . 

19 Ch. D. 539 

} 12 C. W. N. 478 

11 B. 573 

155 I. A. 197, 205 

148 I. A. 187 . 



Imperial Tobacco Company of India 
Secretary of State for India 
Incha Bam u. Bande Ali Khan 
Inland Kevenue Commissioners 
Blott <•••■• 


Fisher’s Executors 


v • J 49 C. 74 
.83 A. 757 
Vm J [1921] 2 A. C. 171 . 

j- [1926] A. C. 395 . 



Jagapati Mudaliar v. Ekambara 

Mudaliar. 

Jamna Das v. Ramautar 
Janardan v. Anant .... 

Jang Bahadur Singh v . Shankar Rai 
Jeo Lai Singh v. Gunga Pershad 
Jitendra Nath Ghose v. Monmohan 
Ghose ..... 

Jones v. Merionethshire, etc., Society 
Juggeewundas Keeka v. Ramdas Brij 
bookundas ..... 

Juggut Mohini Dossee v. Sokheemoney 
Dossee ...... 


121 M. 274 

27 A. 364 
32 B. 386 
13 A. 271 
10 C. 996 

157 I. A. 214, 223 

[1892] 1 Ch. 173 

12 Moo. I. A. 487 

114 Moo. I. A. 289 



Kailash Mitra v. Brojendra Chakravarti . 
Kannye Loll Sett v. Nistoriny Dossee 
Khnnni Lai v. Gobind Krishna Narain . 
Khoonjbehari Dhur v. Premehand Dutt . 
King-Emperor v. Mathura 
Knight v. Halliwell . . . . 

Kollany Kooer v. Luckmee Pershad 
Kreglinger v. New Patagonia, etc., 

Company. 

Kristo Balluv Ghoee v. Kxisto Lai Singh. 
Kumar Basanta Roy v. Secretary of 
State for India . 

Kumeda Prosunno Bhuiya v- Secretary 

al State* 

Kuthali Moothavar v. Peringati Kon- 
barankutly'.' 


29 C. W. N. 1000 . 

10 C. 443 
38 I. A. 37 

5 C. 684 

6 C. W. N. 72 . 

L. R. 9 Q. B. 412 . 

24 S. W. R. 395 

J [1914] A. C. 25, 51 . 

16 C. 642 # 0 

48 I. A. 104 . 


} 

} 

{ 


19 C. W. N. 1017 
48 I. A. 395 




PAGE 

. 183 
112 
182 
3 

217 
285,327 
253 

27 J. 


51 

187 

154 

154 


135 

285 
176 
141 J. 
216 

327 

122 J. 

195 

233 


217 

113 

314 

285 

72 

154 

283 

172 J. 
217 
274 

92 J. 

276 J. 





CA8JQS ClTm. 

IL 



Mm- 


Lac,*y, re . * ...... [19D7] 1 Ch. 330 

luehrai Naiayaxj t. Mazhar' llgssan .. 12 C. W. N. 650 

Lai Bibi v. Masum 4h Khan . . .20 Oudh Cases, 41 

Lalit Mohan Das v. Badharaman Saha . 15 C. W. N. 1021 
Lalit Mohan Singh Roy r, Chukkun 124 I A. 76 
Lai Roy . . . ‘ 

Laljee Shaliay Singh v. Walker . . 6 C. W. N. 732 

Lee v. Neuchatel Asphalte Company . 41 Ch. D. 1 
Lelanund Singh v. Bengal Government . 6 Moo. I. A. 107 

Lewis v. Baker.[1905] 1 Ch. 46 

London Corporation v. Netherlands Steam- 1 rioogi a C. 263 
ship Company . . . . • ) L J • • 

Luchmun Lai Chowdhry v. Kanhya.. Lai 1 22 I. A. 51 
Mowar . . . . • J 


PAGE 
8 .\ 
iU6 
252 
26 J. 

283 

106 

167.1. 

233 

112 


231 



M. 


Mft Yin Mya v. Tan Yauk Pu . 

Madhu Mala v. Alfazuddi Kazi 
Maharajadiraj of Darbhanga- u. Income- 
tax Commissioner ...... 

Mahomed Abbas Mundul v. Brojo Sundari 

Debia. 

Mahomed Shumsool Hooda v. Shewuk- 
ram . . . . .- . 

Majida v. Malik Fazl Karim 

Manindra Chandra Nandi v. Secretary 

• 

of State . . 

Midnapur Zamindary Company v. Secre¬ 
tary of State. 

--- v. 

Uma Cliaran Mandal . 

Mohammad Ishaq v. Fakim-un-nissa 
Monica Kitheria Saldanha v. Subraya 

Hebbara. 

Monolithic Building Company, In re 
Moseley v. Koffyfontein Mines, Ld. 

Moti Chand v. Gunga Pershad Singh 
Muhammad Abbas v. Muhammad 

Hamid. 

Murugesam Pillai v. Manickavasaka 

Pandara . 

Mutsaddi Lai u. Kundan Lai 


5 R. 406 . 

13 C. W. N. 962 

39 

216 

3 P. 470 . 

230 

18 C. 360 . 

217 

J2 1. A. 7. 14. . 284, 

299,327 

16 Oudh Cases, 9 

252 

)34 C. 257 

232 

56 I. A. 388 . 

93 J. 

29 C. W. N. 131 

92 J. 

5 Oudh W. N. 825 . 

253 

}30 M. 410 

113 

[19151 1 Ch. 643 
[1904] 1 Ch. 108 . 

29 I. A. 40 

84 
160 ,L 
59 J. 

|9 A. L. J. 499 

190 

[44 I. A. 98 

129 J. 

33 I. A. 55 

299 


N. 


Nafar Chandra Pal t’. Shukur 
Nageshar Bakhsh Singh v. Ganeslia 


45 I. A. 183 
47 I. A. 57 


Nainapillai Marakayar v. Ramanathan 1 K 

Chettiar .J 51 *• A ; 83 . • clt 


Narsingh Das v. Secretary of'State 
Nealo v. Gordon Lennox 


52 I. A. 133 . 

[1902] A. C. 465 


92 J. 
65 j. 

126 

226 J. 
143 J. 





V<*. fcVJIO 


m. 


Nilmoni Chaudhuri v. Kedar Nath Buga. 1 P. 489 

Nirman Singh v. Rudra Partab Narain ) _., T . 

Singh.J 53 I. A. w-0 . 

Noakes & Co. v. Rice .... [1902] A. C. 24 
Nobokishore Sanaa Roy v. Hari Nath) - n r( 

Sarma Roy . . . . . J 10 C> 1103 

Nova Scotia Steel and Coal Company t*. » rio221 2 A C 170 
Minister of Finance . . . . J -* ’ 

Nowbut Singh v. Chutter Dharee Singh. 19 S. W. R. 222 
Nowroji Rustomji Wadia v. Bombay 1 KO T a 

Government .J 5- I. A. 307 . 

Nundo Lai Bose u. Nistarini Duni . 27 C. 428 


PAGE 

141 J. 
15, 89 
171.1. 
300 

231 
92 J. 
224 
141 J. 


°°Ropo™ G ° ld Mi " nS C ° mpany ' *; } [1892] A. C. 123 . 165 J. 


Panye Chunder Sircar 
Chowdhry 

v. Hurchunder ’ 

• • « • 4 

[ 10 C. 496 

216 

Parmenter v. Webber 

• • 

• • 

8 Taunt. 593 

112 

Po Kin v. Ma Sein 

• • 

• - • 

10 L. B. R. 22 . 

97 J. 

Pole-Carew v. Craddock 

• • 

• • 

[1920] 3 K. B. 309 . 

231 

Pugh v . Ashutosh Sen 

• • 

• • 

56 I. A. 93 

149 J. 


Radha Prosad Mullick v. Rauimoui 

Dassi . 

Radhamoni Debi v. Collector of Kulna 
Raghunath Prasad Singh v. Deputy 

Commissioner. 

Rahi v. Govinda .... 

Rahim Baklish v. Muhammad Hasan 
Rahimbhoy Hubbibbhoy v. Turner 
Ram Gopal v. Skamskhaton 
Ram Kirpal Shukul v. Rup Kuari 
Ramchandra Rao v. Ramachandra Rao . 
Ramsumram Prasad v. Shyam Kumari 
Rangasami Gounden v. Nachiappa 

Gomujen. 

Rangoon Botatoung Company v. 

Collector, Rangoon . 

Rash Behary Bundopadhya v. Peary 
Mohun Mookerjee . 

Robinson v. Carey . . . . . 

Rogers Pyatt Shellac Company v. 

Secretary of State . . ; . 

Rookumee Kooer v. Ram Tuhul Roy 
•Rupa v. Sardar Mirza . . . . 

Rnitomji Jijibhai, In re ... 


} 35 I. A. 118 . . 

27 I. A. 136, 140 . 
j 56 I. A. 372 . 

I B. 97 . 

II I A. 

20 I. A. 1 . 

19 I. A. 228 
11 I. A. 37 ** . 

49 I.A. 129. 27 J., 290 J 
49 I. A. 342 . 

j- 46 I. A. 72 

39 I. A. 197 . 

4 C. 346 . 

Cor. Rep. 137 

| 52 C. 1 

17 S. W. R, 156 
1 Lah. 376 
30 B. 341 . 


284 

275,1. 

284 

179 J. 
254 
253 
88 
27 J. 
,, 293 J. 
179 J. 

311 J. 

98 J. 

2"i 

348 .f. 

52 

106 

314 

101 









XU 


CASES CITED. 


[Ind. ApK 


S. 


Sadashiv Abaji Bhat u. Vyankatrao ) 2Q B 2 96 
Ramrao .J „ 


Sadu v. Baiza 


St. Lucia Usines and Estates Company \ ^9241 A C. 308 
v. Colonial Treasurer . . . • J L J * . 


Santley v. Wilde - - 

Sardar Singh v. Kunj Behari Lai 
Sasiman Chowdhurain v. Shib Naraiu 
Chowdhury 

Satya Niranjan Chakravarti v 
Kaviraj 

Sayad Muhammad v. Fatteh 

mad . » • 

Secretary of State for India v. 

of Burdwan 

- v. 


4 B. 37 


[1899] 2 Ch. 474 
49 I. A. 383 


pag 1 ; 

190 

179 J. 


52 


171 J. 
178 


Ram Lai 
• • 
Muham- 
• • 
Maharaja 
* • 
Srinivasa 


1 | 49 I. A. 25 
l- 52 I. A. 109 
22 I. A. 4 . 

[ 48 I. A. 565 
‘ } 48 I. A. 56 


283,293 J., 301 J. 

146 

147 
235 


26 Mad. L. J. 269 


Chariar 

Segu Rowthen v. Alagappa Chetty 
Setrucherla Ramabhadra v. Maharaja l 46 j ^ 257 

of Jeypore ... 

Shaick Idrus" v. Abdul Rahiman . . 16 B. 320 

Sham Chand Kundu v. Brojonath Pal j 22 S. W R (C R.) 

Chowdhury . f 

Shamshad Ali Khan v. Dharam Singh 
Sheoparsan Singh v. Ramnandan Singh 
Shepherd v. Robinson 
Sheshayya v. Narasamma 
Sitabai v. Bapu Anna Patil 
Sootrugun Sutputty v. Sabitra Dye 
Soudamini Dabee v. Anund Chunder 

Haidar . 

Strauss i>. Francis .... 

Strickland v. Grima 
Subramanya Ayar v. Sellammal 
Sun Insurance Office v. Clark 
Surajmani v. Rabi Nath Ojha . 

Surapati Roy v. Ram Narayan Mukerji 

Surendrakeshav Roy v. Doorgasundari 1 29 I A 108 122 
Dassee . . . • _ • J ' 

Sureshwar Misser v. Maheshrani Misrain . 47 I. A. 233 
Suryanarayana v. Ramanna . . . 33 I. A. 145 


29 Oudh Cases, 101 
43 L A. 91 
[1919] 1 K. B. 474 
22 M. 357 
47 I. A. 202 . 

2 Knapp. 287 . 

\ ( 13 S. W. R. 37 

L. R. 1 Q. B. 379 
[1930] A. C. 285 
39 M. 843 
[1912] A. C. 443 
35 I. A. 17 
50 I. A. 155 


290 


233 

265 

200 J. 

196 

94 216 

252 
27 J. 
120 J. 
285 
299 
16 

106 

135 
281 
59 J. 
154 
J., 293 J. 
222 J. 

303 J. 

306 
299 


Tagore r. Tagore 

Thenal Animal v. Sokkammal 


L. R. I. A. Supp. 47, 65 327 

41 M. 233 . . 135 



Urnan Parsliad v. Gandharp Singh 


14 I. A. 127 . 


32 J. 





Von. LVII.] 


CASES CITED. 


xiii 



Vaithilinga Odayar v. Ayyathurai 
Vasudev Daji v. Bavaji Ranu 
Venkata Narasimha Appa Row 
Parthasarathy Appa Row 
Vidya Varuthi v. Balusami Ayyar 
VitWal Narayan v. Shriram Savant 
Vyakunta Bapuji v. Government 
Bombay . 


. 40 M. 118 

. 8 Bom. H. C. 175 

Vm j- 41 I. A. 51 

] 48 I. A. 102 

. 29 B. 391 

oi j- 12 Bom. H. C.Appx. 1 



Waghela Rajsanji v. Sheikh Maaludin 
Watson & Co. v. Ramchund Dutt 
Wragg, In re. 


14 I. A. 89 
17 I. A. 110 
[1897] 1 Ch. 796 



PAGE 
316 J. 
209 

302 J. 

126 

113 

234 


171 J. 

306 
165 J. 


Zahid Hussain v. Mohammad Ismael 


57 I. A, 186 


281 J. 
















Call Mo. 


Date 


Acc. Mo. 

K. UNIVERSITY LIBRARY 

This book should be returned on or before the last 
date stamped above. An over-due charge of .06 P. will be 
levied for each day if the book is kept beyond that day. 




-• ' 


r- ; 


CASES 


• . / 


IN 


* • «• 


• . * /■ . r 


THE PRIVY COENCIE 


ON APPEAL FROM 


(Kast Kttiius. 


NATIONAL BANK OF UPPER INDIA, 
LIMITED, in Liquidation (Plaintiffs) 


v Appellants; 

) 


. AND 

spffiR’i • .... 

3ANSIDHAU and Another (Defendants). Respondents. 
ON APPEAL FROM THE CHIEF COURT AT LUCKNOW. 


Promissory Note — Limitation — Consideration—Discharge of Debt of Third 
Person—Promise by Third Person to pay—Payment of Interest by Third 
petson—Alleged verbal Agreement—Indian Evidence Act (I. of \872), s. 
92— Negotiable Instruments Act (XXVI. of 1881), s. '28—Indian Limi¬ 
tation Act (IX. of 1908), s. 20. 

B.N. having an unauthorized loan from the appellant bank, of which 
• he was a director, and wishing that it should cease to appear in the books, 
persuaded the first respondent to sign a promissory note for Rs.20,000 
dated December 22, 1917, in favour of the bank; B. N. promised that 
. he would himself pay the principal and interest. The note was credited 
by the bank to B. N., the first respondent receiving no part of the money. 
On December 23, 1918, B. N. paid to the bank a sum out of which the 
bank allocated Rs.908 to the payment of the interest due upon the note. 
B. N. had notice of that allocation, and adopted it in his own books. On 
August 9, 1921, the appellant bank sued the first respondent upon the 
note: — - 

# * • e • • • . 

Held (1.), that the first respondent was liable upon the note. The 
^ * giving of credit by the bank to B. N. was consideration; oral evidence 

' of an agreement by the bank that the first respondent should not be liable 
was inadmissible by s. 92 of. the Indian Evidence Act; and the exception 
' in s. 20 of the Negotiable Instruments Act did not apply, as the first 
‘ respondent had hot acted as B. N.’s agent in signing the note. 


•».. * present: Lord Atkin, 
jplg Binqd- Mittek., 

LVy V .*i ' *' ’•! \ ** ,* • 

m- •• 


Sir JOHN WAiitis, Silt George Lowndes, and 

, » • ^ ^ _ .... , • ’* 
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(2.) That under 3. 20 of the Indian Limitation Act the payment on 
December 23,1918, prevented the suit from being barred; having regard 
to the allocation of the Ra.908, that sum had been paid as interest, and 

it had been paid by B. N. as agent for the first respondent. 

- » • • • 

Bradshaw v. Widdvmglcnv [1902] 2 Ch. 430 and In re Lacey [1907] 
1 Ch. 330 discussed. 

Decree of the Chief Court reversed. 


Appeal (No. 115 of 1928) from a decree of the Chief Court 
at Lucknow (November 18, i925) affirming a decree of the 
Subordinate Judge, Lucknow. 



On August 9, 1921, the appellant bank sued the respondents- 
upon a promissory '-note for Rs.20;000 .daited December 17, 


1917, signed by the first respondent and payable on 

demand to the appellant bank; they alleged by their 

plaint payments in respect of interest, including a payment 
of Its.908 On December 23, 1918, as extending the period * 
of limitation. The first respondent by his written statement 

pleaded that there was no consideration for the note, and 

that it had been verbally agreed by Bishambhar and the 
bank that he was not to be liable upon it. He also denied that 
there had been any- payment of interest which, under s. 20 

of the Indian Limitation Act, extended the period of limitation, 

% 

and that accordingly the suit was barred. 


The Subordinate Judge held that the suit was barred by 
art. 69 of the Limitation Act, since it was not commenced 
within three years of the promissory note falling due. 


f • • I 

Upon appeal to the Chief Court the decree dismissing the 
suit was affirmed upon grounds which arc stated in the 
judgment of the Judicial Committee; the facts of the case 
also appear therefrom. : ; 


1929. July .2, 4, 5. De Gruyther K.C. and Parikh for the 
appellants. The- giving of credit to Bishambhar was good 
consideration for the note. The first respondent sighed it 
as principal. He .was not agent for Bishambhar to do so, 
consequently s. 28 of the Negotiable Instruments Act has 
no bearing on the case. Under s. 20 of the Limitation Act 
the payment - in December, 1918, caused a fresh period of 
limitation to run from the date of payment. There was 
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an appropriation of Rs.908 by the bank with Bishambbar's 
approval, to the payment of interest on the note; that was 
a payment of interest for the purposes of s. 20. Upon the 
facts Bishambhar was impliedly the authorized agent of the 
first respondent to pay the interest. Further, as between 
himself and the first respondent, he was under a duty to pay, 
and he was consequently “ the person liable to pay ” within 
s. 20: Bradshaw - v. Widdnngton (1); In re Lacey (2); 
Hasluck v. Ashbury (3). Brajendra Kishore Boy Chmidhury 
v. Hindustan Co-operative Trading Soriety (4) does not conflict 
with that view; the decision was based upon there being 
in that case two separate debts, one by the principal debtor 
and one by his guarantor. 

Dube for the respondents. As the period of limitation 
prima facie had expired the burden was on the plaintiffs 
to prove under s. 20 that within the period a sum had been 

paid as interest by the person liable to pay or by his 

authorized agent. No payment was made as interest; a 
.subsequent appropriation, even if proved, does not satisfy 
the words of s. 20. Upon the construction of s. 20 “ the 

person liable to pay ” must be the person under a legal 

obligation to pay, and Bishambhar was not. The English 
cases, decided on different Acts, do not apply. But if they 
do, Bishambhar was a stranger to the contract on the note, 
arid therefore his payment did not affect limitation: 
Chinnery v. Evans. (5). 

. De Gruyther, K.C. replied. 



Ar 




Oct. 24. The judgment of their Lordships was delivered by 

. f . • . . • 

Sir George Lowndes. On December 22, 1917, the first 
respondent executed in favour of the National Bank of Upper 
Ld., a promissory note payable on demand for 
, and interest, together with a formal receipt for the 

money. The bank is now in liquidation, and the liquidators, 

« * * • 

suing in the name of the bank, claim from, him the money due 

s • + 

(1) [1909] 2' Ch. 430. 
f?) [1907] I Ch. j$30. 


m 



. • SHT-t 

i • 


(3) (1882) 19 Ch. D. 539. 

(4) (1917) I..L. R. 44 C. 978, 994. 
(5) (1864) 11 H. L. C. 115. 
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under the note. The second respondent, his brother, has been 
joined with him as a defendant to the suit, but no relief is' 
sought as against him before this Board, and there seems 
to be no reason why he should have been made a party to 
this appeal. The suit was dismissed by both Courts in India, 
and the liquidators have appealed to His Majesty in Council. 

The appellant bank asserted in their plaint that the sum 
of Rs.20,000 was advanced to the first respondent, and that 
he and his brother made various repayments in respect of 
principal and interest upon which reliance was placed to save 
limitation, the suit having been instituted more than three 
years after the date of the note. It is not now disputed, 
however, that the true facts are as follows:— 

One Bishambhar Nath, who was a director of the bank, 
had been allowed by the bank's manager, Rain Nath Sapru, 
to become indebted in a large sum to the bank, and in 
December, 1917, in view of the approchdng half-yearly 
audit, it was desirable that the account should be squared 
in some way so as not to show the director as a debtor fo the 
bank. The first respondent, who carried on business in 
Lucknow with his brother, the second respondent (who was 
also a director of the bank), was accordingly persuaded to 
execute the promissory note sued on, so as to show him as 
the bank’s debtor for Rs.20,000, and this amount was credited 
in the books of the bank to Bishambhar, thus wiping out liis 
indebtedness. No part of the Rs.20,000 came into the hands 
of the first respondent, and he apparently had nothing to 
gain by the transaction, the plain effect of which was to 
substitute him as a debtor of the bank for Rs.20,000 in the 
place of Bishambhar. The first respondent has deposed 
that he was assured by both Bishambhar and Ram Nath 
that he would not be held liable on the note, and that the 
debt would be discharged by Bishambhar. In this he is 
confirmed by Bishambhar, who admits that the debt was 
really his, and their Lordships have no reason to doubt that 
this is true. Ram Nath, the only other party to the 
transaction, was dead at the date of the suit. The payments 
upon. 1 which the appellant bank relied to save limitation were 
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none of them made by or under the instructions of the first 
respondent. The particular payment which lias been relied 
upon before the Board—namely, a payment of Rs.908 on 
account of interest, under date December 23, 1918—was part 
of a sum of Rs.6000 paid to the bank on that day by 
Bishambhar. It was apparently allocated by the bank to 
different accounts in which Bishambhar was interested, and 
this allocation, including the credit of the Rs.908 to interest 
due on the first respondent’s promissory note, was accepted 
by Bishambhar, as is shown by the entries in his books a few 
days later. The Rs.908 appear in the bank’s books as paid 
by the first respondent personally, but no attempt has been 
made to support this, and their Lordships have no doubt 
that the entry is, to say the least of it, incorrect. 

Upon these facts two main defences were taken to the suit, 
-—namely: (1.) that there was no consideration for the 
promissory note, and (2.) that the suit was out of time. The 
trial judge held that there was consideration in that the 
Rs.20,000 were credited to Bishambhar’s account, but that 
no payments by the first respondent having been established 
the suit was barred by limitation. On appeal to the Chief 
Court the principal judgment was delivered by Ashworth J.C., 
the Chief Judge, Sir L. Stuart, concurring. Their conclusions 
are summed up in the following words: “The suit must tail 
not only because the suit is time barred but also because 
there was no consideration for the defendant No. 1 (the first 
respondent) signing the pronote in his personal capacity. If 
he signed the pronote on behalf of Bishambhar, then he did 
this on the inducement of the bank, and the bank must 
proceed against Bishambhar.” The suit was accordingly 
dismissed. 

Before this Board it was suggested that the contract between 
the first respondent and the bank was induced by fraud, 
And was, therefore, voidable at his instance. It is sufficient 
for their Lordships to say that fraud was not pleaded in 
the trial Court-, nor was any issue directed to it, and it would 
be impossible for them to allow such a defence to he raised 

ml this late stage of the proceedings. 

. > 
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So far as the representations of Bishambhar and Ram 
Nath, that the first respondent would not be held liable upon 
the promissory note, are relied upon as an oral agreement 
between the parties, they are clearly inadmissible in evidence 
under s. 92 of the Evidence Act, On this point their Lordships 
are in agreement with the trial judge. 

In their Lordships’ opinion the true legal effect of the 
transaction is that as between the first respondent and 
the bank the promissory note was an effective contract, the 
credit to Bishambhar being, as the trial judge held, a sufficient 
consideration, but that as between Bishambhar and the first 
respondent, the former undertook to discharge the liability 
to the bank. 

The learned judges of the Chief Court seem to have come 
to the conclusion that the first respondent signed the pro¬ 
missory note merely as the agent of Bishambhar, and that 
therefore the bank could not sue him upon it as principal. 
They held that the bank, in ratifying the loan, which was in 
excess of the manager’s authority, must be taken to have 
ratified the whole transaction (s. 199 of the Contract Act), 
and thus to have become responsible for the inducement held 
out by their manager. They thought, therefore, that the 
case came within the exception to s. 28 of the Negotiable 
Instruments Act, which provides that where an agent signs 
his name to a promissory note without indicating thereon 
that he signs as agent or that he does not intend thereby to 
incur personal responsibility, he is liable personally on the 
instrument, “ except to those who induced him to sign upon 
the belief that the principal only would be held liable.” 

Their Lordships are unable to take this view of the 
transaction. The first respondent’s counsel, at an early stage 
of the proceedings, formally disclaimed the theory of agency, 
which, indeed, is negatived by the evidence of both the first 
respondent himself and his witness Bishambhar. But, apart 
from this, their Lordships are satisfied that the essence of 
the tripartite arrangement of December 22, 1917, was to 
conceal Bishambhar’s indebtedness from the bank: and to 
make the bank believe that the first respondent was their 
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debtor for the Rs:20,000 and interest. Their Lordships j. c. 

cannot doubt that the first respondent lent himself to this l92 9 

scheme fully understanding that its object was the deception 
■of the bank, and they think that under these circumstances bank of 
it would be impossible for them to hold that he was induced JJJS? 
by the bank to believe that he would not be held liable upon BANS j£ HAJR 

his written contract. - 

The question of limitation turns upon the payment of the 
Rs.908 on December 23, 1918, and falls to be decided under 
s. 20 of the Limitation Act, the material portion of which is 
as follows: “When interest on a debt .\ .’ . is before the 
expiration of the prescribed period, paid as such by the 
person liable to pay the debt . . ..or by his agent duly 
authorized in this behalf .... a new period of limitation, 

• • f • # • • 

according to the nature of the original liability, shall be 
■computed from the time when the payment was made.” 

Two questions have been raised’ up'dn the terms of this 
section. It is said, first,, that the payment having been 
made by Bishambhar in discharge of what was in reality his 
own debt, it cannot save limitation against the first respondent, 
and secondly, that in any case / Bishambhar’s payment was 
not made specifically on account of interest, and was, therefore, 
not a payment of interest “ as such ” within the meaning of 
the section. 

In answer to the first question, counsel for the appellant 
contended that even if Bishamhhar could not be regarded 
as duly authorized by the first respondent to make a payment 
of interest on his behalf, he was himself under a direct 
obligation to the first respondent to satisfy the debt, and in 
that sense was at all events “ a ” person liable to pay it. In 
support of this contention the' ! ca^ ' J of 'tyradsfiaw v. 
Widdrington (1), and other similar English decisions, were 
relied upon. Their Lordships do not think it necessary to 
discuss the applicability of these cases to the construction of 
the Indian Act. Upon What they have already held to be 
the true meaning and effect of the transaction of. December 22, 

1917 , it was agreed between Bfehhmbkar and the first 

# i (1) [1902] 2 Ch. 430. 
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to tlie bank in respect of both principal and interest, and.it 
is clear from the first respondents evidence that he left it to 
Bishambhar to do so. Under these circumstances, it being 
admitted that no formal authorization of the agent is required 
under this section, their Lordships find no difficulty in implying 
authority from the first respondent to Bishambhar to pay 
the interest on his behalf as it became due. Whether the 
Lnglish cases to which reference has been made above would 


engraft a larger principle upon the section may possibly have 
to be considered on some future occasion. Their Lordships 
note that Farwell L.J. in In re Lacey (1) appeared to regard 
Bradshaw v. Widd ring ton (2) as one only of implied agency. 


The only remaining question is whether the Rs.908 were 
paid by Bishambhar as interest. It appears from the entries 
m his books that on December 23, 1918, he paid a lump sum 
of Rs.6000 to the bank. There were evidently several 
different accounts with the bank upon which payments had 
to be made by him for interest on December 31, and this 
lump payment was probably to put his own account in funds 
for this purpose. Assuming that the bank merely allocated 
tins sum to the different items of interest, including the 
Rs.908 due for interest in respect of the first respondent’s 
promissory note, and communicated the allocations to him, 
it is, nevertheless, clear that Bishambhar ratified them as he 
entered the items individually in his own books under date 
December 31. It is, however, proved that it was the bank’s 
practice to send out formal notices of the interest that would 
be due on particular accounts at the end of each half year, 
and it is not unreasonable to assume that Bishambhar .had 
received, either directly from the bank or through the medium 
ot the persons in whose names these accounts stood, notice 
of the payments -that he would have to make. On this 
assumption it is obvious that the Rs.6000 were paid in to 
meet his liabilities for interest, and his subsequent entry of 
the details would be a confirmation of the particular items. 
Their Lordships have, therefore, come to the conclusion that 


(1) [1907] 1 Ch. 330. 


(2) [1902] 2 Ch. 430. 
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the. Rs.908 were paid as and for the interest which was duo 
under the promissory note on December 31, 1918. They 
have the less hesitation in coining to this conclusion in view 
of the fact that this defence was not raised at the trial of the 
suit in India. If it had been so raised it is more than possible 
that conclusive evidence might have been forthcoming as to 
the allocation of the Rs.6000, which would have made this 
contention impossible. ' 


j. c. 


1929 

# • 

National 
Bank of 
Upper 
India 
v. 

Bansidhar. 


The result is that in their Lordships’ opinion the payment 
in question must be taken to have been made by Bishambhar 
as the agent and under the implied authority of the first 
respondent—that the money was paid as and for interest, 
and that the payment was effective to save limitation against 
the first respondent. 


For the reasons stated above their Lordships are of opinion 
that the appeal should be allowed; that the decrees of the 
Indian Courts should be set aside, and that in lieu thereof 
the appellant bank should have a decree against the first 
respondent for the sum of Rs.20,000 and interest as claimed 
t in the plaint, and they will humbly advise His Majesty 
accordingly. The first respondent must pay the costs of the 
appellant bank throughout these proceedings and the bank 
must pay such costs as have been incurred by the second 
respondent. 

• . . • 

Solicitors for appellants: T. L. Wilson & Co. 

if. . 

• Solicitor for respondents: H . S. L. Polak. 

* I 
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. Appellants; 


THE OFFICIAL ASSIGNEE (Plain 


laintiff)... j;; ;. Respondent. 


ON APPEAL FROM THE HIGH COURT AT RANGOON. 


Assignment—Validity of Transfer-Interest under Settlement in Trust— 

pZfft Int f r f st ~ ConHn O e nt Interest—S pen succession*—.Transfer of 
Property Act (IV. of 1882), 8 . ti (a) (e). ‘ 


A person entitled under a deed of settlement made in his lifetime to a 
vested interest m the income of the trust fund, and to an interest in the 
corpus contingent upon his surviving at the period of distribution, can 
validly assign Ins interest under the settlement; his interest, whether 
\ested or contingent, is not a mere possibility of the nature of the chance 
of an heir apparent succeeding, nor a mere right to sue, so as to be 
untransferable by the Transfer of Property Act, 1882, s. (5 (a) and ( e ). 

Decree of the High Court, I. L. R. 5 R. 145 affirmed. 


Appeal (No. 66 of 1928) from a decree of the High Court 

in its appellate jurisdiction (February 7, 1927) affirming 

a decree of the Court in its original jurisdiction (May 3 
1926). 


The suit related to the validity of a transfer of rights under 
a deed of settlement executed in 1908 by U Ohn Ghine, a 
merchant of Rangoon, who was a Kalai and died in 1911. 
The provisions of the deed sufficiently appear from the 
judgment of the Judicial Committee. Questions as to the 
right of succession to the settlor and the validity of the 
settlement were raised by suits in 1913. By a judgment of 
the Judicial Committee in 1921, reported at L.R. 48 I. A*553 
it was held that the settlor was not a Hindu within the 
meaning of the Burma Laws Act, 1898, s. 13, and that the 
settlement was valid. In 1919 Maung Chit Maung, the eldest 
son of the settlor, sold and transferred to Mahomed Ebrahim 
Moolla “all his undivided share of inheritance right and 
interest in and to the estate of U Olm Ghine, deceased, and 
in the rents profits investments or income thereof and all his 
right and interest under the trusts of the said settlement 


* Present: Lord Atkin, Lord Thankerton 
Sir Lancelot Sanderson. 


Sir John Wallis, 


and 
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4 ... with all income rents investments and profits of the 
said trust estate.” The youhgest child _of the settlor; attained 
the age of twent^ ltf^T^rch, T^ei^s - - ^ v 

In 1925 M. E. Moolla brought the present suit in the 
High Court against the present appellants, the trustees of the 
settlement; he claimed a declaration that he had acquired 
the rights of Maung Chit Maung under the settlement, an 
account, and payment. The substantial defence was that, 
having regard to the Transfer of Property Act, 1882, 
s. 6 (a) and (e), Maung Chit Maung could not validly assign 
his interest under the settlement. 


J. c. 


1929 

MaTait 

v. 

The 

Official 

ASSIGNEE. 


The trial judge granted the relief prayed. An appeal was 
dismissed by Rutledge C.J. and Brown J. by a judgment 
reported at I. L. R. 5 R. 145. 

% 

Subsequently to the above appeal the official assignee was 
brought on the record in place of the plaintiff who had been 
adjudicated an insolvent. 

1929. Oct. 28. Dunne K.C. and E. B. Raikes K.C. for the 
appellants. 


Upjohn K.C. and G. A. Rink for the respondent. 

The judgment of their Lordships was delivered by 


Lord Atkin. This an appeal from the High Court of 
Judicature at Rangoon in a suit which was brought originally 
by one Mahomed Ebrahim Moolla, who was the assignee 
of one Maung Chit Maung. The plaintiff claimed to have 
a declaration of the interests of the assignor under a settlement 
made by the assignor’s father in the year 1908. The defendants, 
who are the present appellants, are the trustees of the 
settlement, and the defence to the suit was an allegation 
that the assignment was invalid by reason of its being in 
.breach of- s. 6 of the Transfer of Property Act, Act IV. of 
1882,- which applies to- the. dispositions, of., this ..particular 

. - * . ...••* •« . > » .. . > i 

..settlor. The clauses relied on are cl. (a) of s. 6 , which says : 

•• • 

“-The ehance of an heir-apparent succeeding to an estate, 
chance, of -a- relation, obtaining a legacy on-the death of a 
oanj or. any other mere possibility of a-like nature, cannot 


net i 
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be transferred”; and cl. (e), which says that a mere right 
to sue cannot be transferred. 


Ma Yait 
v. 
the 

Official 

asssignee. 


The question at issue was whether the rights that were 
given, if any, to the assignor of the plaintiff, the eldest son, 
were a possibility of a like nature of an heir-apparent 
succeeding to an estate, and so forth, or were a right to sue. 
That turns upon the construction of the settlement. Without 
going into it in detail, it may be described as an ordinary 
settlement made in the settlor's lifetime, by which the 
settlor transferred to the trustees a large amount of property,, 
in substance, probably, the whole of his property, in trust 
to allow the settlor during his lifetime to manage the property,. 
and to have the sole benefit of the income both from the 
immovable and movable property. The settlement then 
proceeded to declare certain trusts that should come into 
operation after his death. The trusts to come into operation 
atter his death were that, as to the property comprised in 
three schedules, the trustees, during the life of the widow and 
until the youngest child attained the age of twenty, were to 
distribute the income in the manner provided—namely, 
that they were to pay Rs.1000 a month to the widow, and 
to divide the remainder amongst the children, including the 
eldest son, Maung Chit Maung, the assignor of the plaintiff. 
After the youngest child attained the age of twenty, the 
property was to be sold, and the proceeds were to be divided 
in equal shares between the children then ' surviving, the 
issue of any child who was dead to represent his father’s 
share. There was a slight alteration in the trusts in relation 
to the property comprised in the fourth schedule, because 
in that case the property was not to be distributed until 
the death of the youngest child, and it was to be divided 
then amongst the children living at that date. 


Now, it is plain that the result of this disposition was to 
create, first of all, a vested interest jn all the children in the 
income of the property; secondly, it created a contingent 
interest m all the children in the corpus in respect of all the 
property until, at any rate, the youngest child reached the 
age of twenty. When the youngest child reached the age 
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of twenty, the children who were alive at that date 
obtained a vested interest and a right to have the proceeds 
distributed among them as to the property in the first, 
second and third schedules. As to the property of the 
fourth schedule, all the children took a contingent interest 
until the death of the youngest child, and, as soon as the 
youngest -child died, the children then surviving, and, of 
course, their issue, obtained a vested right to have the property 
distributed among them. That is a very plain and ordinary 
settlement, and it gives very plain and well understood 
rights to all the parties who benefit under the settlement : 
a vested right in the income, contingent rights in the corpus; 
and it appears to their Lordships to be plain that the 
■contingent interest which the children took, whether they 
took it under the first, second and third schedules or under 
the fourth schedule, was something quite different from a 
mere possibility of a like nature of an heir-apparent 
succeeding to the estate, or the chance of a relation obtaining 
.a legacy, and also something quite different from a mere 
right to sue. It is a well ascertained form of property— 
it certainly has been transferred in this country for generations 
—in respect of which it is quite possible to raise money and 
to dispose of it in any way that the beneficiary chooses. 

Their Lordships think, therefore, that tlhe defence failed, 
and that the Courts were perfectly right in making the decree 
which was eventually asked for, not by the assignee himself, 
but by his assignee in bankruptcy, who succeeded to his 
rights. 

Their Lordships think it desirable to say that they are 
7 ipt prepared to accede to the whole of the reasoning of the 
Courts below, who seem, with great respeet, to have treated 
the interest, in the corpus as being a vested interest at the 
time of the assignment, when, quite plainly, in fheir Lordships 
view, it was not; nevertheless, it being of the nature that 
& their Lordships have described, it was such an interest as 
<jould be assigned, and the Courts were, in their Lordships’ 
Opinion, r quite right, in making the decrees complained of. 
It is not unnatural, as it appears to -their Lordships, that when 
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the matter comes to be carefully looked at, counsel for the 
appellants find it impossible to put any different view before 
their Lordships from that which they have already expressed-, 
the case is indeed unarguable. 

Their Lordships will humbly advise His Majesty that 
the appeal be dismissed with costs. 


Solicitors for appellants: Bramall & B ram all 


Solicitors for respondent: Holmes, Son & Pott 


J.c/ DAL BAHADUR SINGH and Others 


1929 


( Plaintiffs) 


Appellants ; 


Oct. 31. 


AND 


BUM BAHADUR SINGH and Othkrs j Respondents 
(Defendants) 


thers ) 

'/ Responded 


ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 


Hindu Law — Adoption—Adoption by Widow long after Husband’s deaths 
Burden of Proof— Evidence—Authority to adopt—Statement by Widow 
in Mutation Proceedings—Indian Evidence Act (/. of 1872), s. 6 , 
sub-s. 3, s. 33. 


The widow of a Hindu, fifty-four years after hi s death, adopted her 
brother’s grandson, alleging that her husband had verbally authorized 
her to make an adoption, and put him into possession. In mutation 
proceedings the reversioners attempted to cross-examine her as to her 
authority, but it was rightly ruled that the power to adopt was noj in 
issue in'those proceedings. After her death her husbands nearest heir 
brought a suit contesting the validity of the adoption. The defendants 
relied upon a statement by the widow in the mutation proceedings as 
evidence that she had authority: 


Held that the statement was not admissible in evidence under the 
Indian Evidence Act, 1872, s. 32, sub-s. 3,- as a statement by a dead 
person against that person’s-interest, because in the circumstances it 
was not to the widow’s detriment; nor was it admissible under s. 33, 

as a statement, in judicial -proceedings, because the requirements of that 

; ; section were not fulfilled, both in that there had not been “the right 
and opportunity” to cross-examine her, and in that the question in 
issue in the suit was not substantially the same. 


*present : Lord Buckmaster, Viscount Dunedin, Lord Tomlin, 
Sir George Lowndes, and Sir Binod Mitter. 
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Held further, that the remaining evidence in support of the adoption 

was insufficient, to satisfy the very grave and serious onus that rests 
upon any person who seeks to displace the natural succwsioa by 
alleging 'an adoption. Having regard to the time which had elapsed 
since the alleged giving of the authority that onus was particularly 

heavy. 


Decree of the High Court reversed. 

• Appeal (No. 105 of 1928) from two decrees of the High 
Court (December 23, 1926) reversing a decree of the 

Subordinate Judge of Allahabad (July 7, 1923). 


J.C. 

1929 

DAL 

Bahadur 

Singh 

Vt 

B1JAI 

BAHADUR 

SINGH. 


The only question arising in the appeal was whether it was 
established that Musammat Sultan, who died in October, 

• 19X5, having in October, 1914, adopted the respondent- 
defendant No. 6 to her husband A jit Singh, who had died in 
1860, had an oral authority from him to make an adoption. 

' Both. Courts in India found that the plaintiff-appellants’ 
father was the nearest reversioner to Ajit Singh at the death 

• of his widow, also that the adoption was in fact made in 

• accordance with the due formalities of Hindu law. On the 
question whether the widow had authority to adopt the 
Courts differed. The trial judge found that it, was not 
established that she had authority. Two sets of defendants 
filed appeals which the High Court (Dalai and Pullan JJ.) 
heard together and allowed, finding that the widow had oral 
authority to adopt. 

The facts of the ease and the ground of the decision of 
the High Court appear from the judgment of the Judicial 

Committee. 


1929. Oct. 29. Dube for the appellants. The widow s state¬ 
ment during the mutation proceeding was not admissible under 
the Indian Evidence Act, s. 33. First, because having regard 
to Act III. of 1901, ss. 34, 36, 89, under which Act the pro¬ 
ceeding was held, it was not a “ judicial proceeding ” within the 
meaning of s. 33 of the Evidence Act: Nirman Singh v. Budra 
Partab N a rain Singh. (1) Secondly, because the proceeding 
related merely to possession, and consequently the question 
at issue was not substantially the same. Thirdly, because 

. ' • (1) (1926) It. R. 53 I. A. 220, 227. 
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the reversioners had not “ the right and opportunity to cross- 
examine.” Nor was the statement admissible under s. 32, 
sub-s. 3. The statement by the widow that she had authority 
to adopt was not contrary to her interest. Even the statement 
that she had adopted was not really one contrary to her 
interest considering her age and the fact that she adopted 
her brother’s grandson. In any case her statement in the 
circumstances was of little or no weight. No reliance can be 
placed upon the only other evidence adduced. It was for 
tlie respondents to prove the validity of the adoption by the 
clearest, evidence; that was especially so seeing that it was 
made over fifty years after Ajit Singh’s death: Sootrugun 
Sutputty v. Sabit-ra Dye { 1); Chundennonee Debia v. 
Munohccnce Debia. (2) 


IIyam for the respondents. The widow’s statement in the 
mutation proceeding was against her interest, as it affirmed 
the validity of the transfer of possession away from her; 
it was therefore admissible under s. 32, sub-s. 3. The state¬ 
ment was against her material interest whatever motives 
may have induced her to make the adoption. Further, it 
was admissible under s. 33. It was relevant to the question 
then being dealt with, even if it was not necessary. Cross- 
examination took place, though apparently it was stopped. 
The conditions of s. 33 are satisfied if the statement hqs been 
cross-examined to, whether there is a right to do so or not. 
The evidence of the old man corroborated the widow’s 
statement, and cannot properly be rejected. In the cases 
icterred to in Knapp and in Moore there was no satis¬ 
factory evidence that any adoption took place in fact, 
whereas that is established in this case. 

No reply was called for. 

The judgment of their Lordships was delivered by 

Lord Buckmaster. Their Lordships do not desire to 
hear the appellants further, for, in their opinion, this appeal 
must succeed. It is brought against two decrees of the High 
Court of Judicature at Allahabad, dated December 23, 1926, 

(1) (1834) 2 Knapp. 287.- (2) (1861) 8 Moo. I. A. 477. 
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both of which involve the only point that is now open for 
consideration—namely, whether or not power was conferred 
upon Musammat Sultan Kunwar by her husband A jit Singh, 
to make an adoption to him. 

The facts of the case are these: Aji.t Singh died in 1860, 
leaving Musammat Sultan Kunwar his widow. It is stated 
that he had anxiously hoped for heirs, but that hope had 
been disappointed, and his widow was left without any son 
or daughter to comfort her. She continued in her loneliness 
until 1914, and on October 6 of that year she purported to 
adopt to her husband one Amar Bahadur Singh. It is that 
adoption that is in dispute. So far as the documents and 
ceremonies are concerned it is not now impeached, the 
challenge is against the power to adopt and not the process 
by which the adoption was carried out. Consequent on the 
adoption the widow proceeded to obtain a mutation of names 
in the register, and for that purpose, of course, the fact of 
the adoption was a necessary piece of evidence. These 
proceedings were opposed by the reversioners, but the officer 
before whom they took place had to decide the dispute on 
the basis of possession, and if he was unable to satisfy himself 
' on this point then he was under an obligation to ascertain 
by summary inquiry as to which of the parties was best 
entitled to the property. • • 

Musammat Sultan Kunwar died in or about October, 1915, 
and litigation ensued. Finally, the present suit was instituted 
by the reversioners against, among others, the adopted son 
• in the Court of the Subordinate Judge of Allahabad. The 
Subordinate Judge on July 7, 1923, decided against the 
•adoption; that decision was reversed by the High Court of 
judicature at Allahabad, from which Court the present appeal 
proceeds. 

. . The only point now left for consideration is as to the nature 
and value of the evidence that has been put forward in 
, support of the power of adoption. It consists of two elements, 
and two elements alone: one is contained in a statement 
niade by Musammat Sultan Kunwar on the mutation 
proceedings, and the other is a statement by an old man 

m vol. lvii, o 
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properly given and received in evidence. The learned 
Subordinate Judge thought that the evidence of the lady 
was not admissible, and the High Court have taken a different 
view upon that point. 

Now, there are two sections, and two sections alone, of 
the Evidence Act, by virtue of which the respondents claim 
that the widow’s statement could be properly received. The 
first is s. 32, sub-s. 3. Under that section a statement of a 
dead person can be admitted when it is against the pecuniary 
or proprietary interest of the person making it. The principle 
upon which such statements are regarded as admissible in 
evidence is that in the ordinary course of affairs a person is 
not likely to make a statement to his own detriment unless 
it is true. But this sanction is manifestly wanting in the 
case of a Hindu widow who, after a lifelong enjoyment of her 
husband’s property, desires at the end to pass it on to her 
own relations, and for this purpose goes through the form of 
adopting her brother’s grandson, to effectuate which she is 
bound to allege authority from her husband. 

Sect. 33 is of a different character. It provides that: 
“Evidence given by a witness in a judicial proceeding or 
before any person authorized by law to take it, is relevant 
for the purpose of proving in a subsequent judicial proceeding, 
or in a later stage of the same judicial proceeding, the truth 
of the facts which it states, when the witness is dead”—as is 
the case here—“or cannot be found; .... Provided that 
the proceeding was between the same parties or their repre¬ 
sentatives in interest, that the adverse party in the first 
proceeding had the right and opportunity to cross-examine, 
and that the questions in issue were substantially the same 
in the first as in the second proceeding.” 

It is suggested that that provision can be read as if the 
words used were “that the adverse party in the first 
proceeding had the right or opportunity to cross-examine.” 
Their Lordships are not prepared to accept that modification. 
They think that the true reading of the section is that the 
party had both the right and the opportunity of cross- 
examining. In this particular case the reversioners sought 
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to cross-examine with regard to the creation of the power, 
and objection was promptly taken that it was not the real 
issue in the mutation proceedings at all, and that, therefore, 
the cross-examination was irrelevant. That objection was 
sustained, but, in spite of this, the cross-examination appeared 
still to filter through the objection, as it not infrequently 
does in some cases here. In the end there was no doubt 
that the Commissioner definitely ruled, and it is not 
disputed that his ruling was right, that the question as to 
the power to adopt was not in issue. The party therefore 
never had the opportunity or the right to cross-examine 
upon it. Therefore, under s. 33 again the evidence is not 

admissible. 


J.C. 

1929 

Dal 

Bahadur 

Singh 

v. 

Bijai 

Bahadur 

Singh. 


It further follows from what has been said that the issue in 
the mutation proceedings was not substantially the same as 
in the present case, and accordingly under neither of these 
sections was the evidence properly admitted. That throws 
us back on the evidence of a person who is said to have been 
present when the power to adopt was conferred. He is an 
old man. No one knows quite how old he is, and there is 
no exact reason given as to why he should have recollected 
except the circumstances that he gives—namely, that he 
found Musammat Sultan Kunwar unhappy and weeping, 
because she was to be left utterly helpless, and that she was 
consequently told to adopt. It is, of course, possible that the 
unhappiness from which she then suffered through her sense 
of loneliness might swiftly have passed away, but it is 
certainly remarkable that if she was given power to adopt as 
some solace for her sense of desolation, that she did not 
attempt to exercise that power, or, as far as one can see, • 
refer to or act upon it in any way until some fifty years 
had elapsed. • 


• Their Lordships’ Board think it would be impossible to 
rely on this piece of evidence, and this piece of evidence alone, 
i fop the purpose of satisfying the very grave and serious onus 
that-rests upon any person who seeks to displace the natural 
succession of property by alleging an adoption. In such 
fr"" a> cgtso the proof requires strict and almost severe scrutiny 

o a 
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and the longer the time goes back from the date when the 
power was given to the time when it comes to be examined., 
the more necessary it is, having regard to the fallibility of 
human memory and the uncertainty of evidence given after 
the lapse of such time, to see that the evidence is sufficient 
and strong. 

Their Lordships are unable to find that the evidence of this 
old man alone can be relied upon as evidence sufficient for that 
purpose. It is at least important to notice that when a 
similar issue had arisen in which the guardian of the adopted 
son compromised a dispute on his behalf, the guardian states 
in plain terms that Ajit Singh “had given no permission in 
writing to his widow to make any adoption.” That is not 
in dispute. “There is no witness of that time except an 
old man, and even he is not in his proper senses. I cannot 
say whether or not Ajit Singh had given any permission 
before the said witness. But the said witness is of that 
time. There is no evidence as regards verbal permission or 
permission in writing.” It is perfectly true that there is 
nothing to identify the witness referred to as this particular 
Witness; but it certainly is remarkable that if there were 
other witnesses they were not produced, and if this is the 
witness, there is at least some indication given by the guardian 
of the minor that he was a witness whose evidence was not 
sufficiently firm to be relied upon for this purpose. 

It must be remembered in that case that the statement 
was being made on behalf of the adopted son, and that the 
guardian was compromising a claim made against him in 
respect of precisely the same matter. 

There is no reason to support the suggestion that the 
guardian dishonestly gave away the rights of his ward, 
and, in the face of such a warning, their Lordships 
think it would be impossible to place that reliance upon 
the evidence of the old man which it is essential should be 
placed upon it if the respondents’ contention in this case 
were to prevail. ' 

•'The High Court has undoubtedly based its judgment upon 
a view of the Act which their Lordships are unable to accept. 
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They will accordingly humbly advise His Majesty that this 
appeal must be allowed and the decree of the Subordinate 
Judge restored, with costs here and below. 

Solicitors for appellants: Barrow , Rogers <0 NevilL 
. Solicitors for respondents: Douglas Grant & Dold. 
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COMMISSIONER OF INCOME-TAX, 
BOMBAY PRESIDENCY . . . 

AND 


Appellants ; 


AHMEDABAD NEW COTTON MILLS 
COMPANY, LIMITED . . . . 


Respondents. 


j. c* 

1929 

AW4. 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Income-tax—Profits of Business—Undervaluation of Stochs Increased 
Valuation of Closing Stock—Sight to Revaluation of Opening Stock— 
Indian Income-tax Act (XI. of 1922), s. 13. 

When in a return under the Indian Income-tax Act, 1922, of the- 
profits of a business for the year of assessment the opening and closing 
stocks have both been undervalued by the assessee, the real profits 
for the particular year cannot be ascertained by merely raising the valua¬ 
tion of the closing stock without taking into account a similar under¬ 
valuation of the opening stock. 

Judgment of the High Court, I.L.B. 52 B. 669, affirmed. 

Appeal (No. 43 of 1929) from an order of the High Court 
at Bombay (February 28, 1928) upon a reference to the Court 
' under s. 66, sub-s. 2, of the Indian Income-tax Act, 1922. 

The respondent company, which carried on business as 
merchants and manufacturers, made a return of their income 
. for the year ending December 31, 1925 (being the date to 
which their accounts were made up annually) for the purpose 
of assessment to income-tax and super-tax for the financial 
year 1926-7, annexing the company’s printed profit and loss 
account for the period. In this account the stock in hand 
at the end of the period, called the closing stock, was valued 

* , t • * 

''^ Present -. Lord Buokmaster, Viscount Dunedin, Lord Tomlin, 
8m Gxobob Lowndes, and 8m Binod Mitter, 
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at a figure stated therein as “below cost.” On this return 
the company was assessed at Rs.2.49.142, and the tax so 
assessed was paid. The income-tax officer afterwards found 
that the closing stock was greatly undervalued in the account. 
Accordingly he revalued it at its proper value, with the result 
that the assessment for the year was raised to Rs.7.66.450. 
The company appealed to the Assistant Commissioner, 
contending that if the closing stock was valued at its proper 
value the opening stock shouldbe so valued also. It was 
stated that it was the company’s practice to undervalue its 
stock in hand as a safeguard against market fluctuations; 
the value at which the closing stock was brought into the 
company’s account, in any year was taken as the value of the 
opening stock in the next year. The Assistant Commissioner 
affirmed the assessment. 

The Commissioner of Income-tax, at the request of the 
company, referred to the High Court, under s. 66, sub-s. 2, 
the question of law stated in the judgment of the Judicial 
Committee. 

The High Court (Marten C.J. and Kemp J.) in answer to 
the question referred held that the assessments should be 
varied by valuing at their true valuation the company’s 
stocks at the beginning and at the end of the year in question 
and not only by revaluing the stock at the end of the year. 
The proceedings are reported at I.L.R. 52 B. 669, where the 
facts are more fully stated. 

1929. Nov. 4. Dunne K.C. and Reginald Hills for the 
appellant. 

Latter K.C. and Colombos for the respondent. 

[Reference was made to Commissioners of Income-tax v. 
Chengalvaraya Chetti. (1)] 

The judgment of their Lordships was delivered by 

Lord Buckmaster. The question submitted for the 
opinion of the High Court is in the following terms: “When 
the opening and closing stocks”—their Lordships think that 

(1) (1925) I.L.R. 48 M. 836. 
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there ought to be introduced “of a business”—“are both 
undervalued, whether the real profits of the company of a 
particular year can be ascertained by merely raising the 
valuation of the closing stock, not taking into consideration 
the similar undervaluation of the opening stock”; and the 
answer is that, in the opinion of the Board, they cannot. 

The method of introducing stock into each side of a profit 
and loss account for the purpose of determining the annual 
profits is a method well understood in commercial circles 
and does not necessarily depend upon exact trade valuations 
being given to each article of stock that is so introduced. 
The one thing that is essential is that there should be a 
definite method of valuation adopted which should be carried 
through from year to year, so that in case of any deviation 
from strict market values in the entry of the stock at 
the close of one year it will be rectified by the accounts in 
the next year. It may, of course, be that in so adjusting the 
figures of stock there may be special cases in which the valua¬ 
tion .-is so treated as justly to cause it to be open to dispute. 
But their Lordships have nothing whatever to do with that 
in this particular case. They are asked to answer a perfectly 
simple question which, upon the face of it, in the opinion 
of the Board, should answer itself. If the method of altering 
both valuations is not adopted it is perfectly plain that the 
. profit which is brought forward is not the real one. It may 
be more or it may be less, but it has no relation to the true 
profit if the stock is valued on one basis when it goes out 
without considering the value of the stock when it comes in. 
When, therefore, there is undervaluation at one end, the 
effect is to cause both a smaller debit in respect of the stock 
introduced into the next account and a larger sum for profits 
realized by the sale, change in market values being immedi¬ 
ately reflected in the price obtained for the goods that are 
sold; in these circumstances to contend that there should 
be undervaluation at one end and not at the other is to raise 

an argument which their Lordships cannot accept. 

• * ■ 

Further, s. 13 of the Indian Income-tax Act, 1922, says: 

Income, profits and gains shall be computed for the purposes 
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of ss. 10, 11 and 12 in accordance with the method of account¬ 
ing regularly employed by the assessee.” Of course, that 
must be the method regularly and properly employed by 
the assessee, and it has never been suggested here that this 
has not been the method regularly employed, nor, in their 
Lordships’ opinion, was it improper. 

• 

Their Lordships have merely to consider the point raised 
by the Commissioner, and it is sufficient to say that for the 
above reasons the judgment of the High Court is, in their 
opinion, right. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal be dismissed with costs. 

Solicitor for appellant: Solicitor„ India Office. 


Solicitor for respondents: 


Barrow, Rogers & Ncvill. 


J- c -* KALIPADA DE and Others (Plaintiffs) Appellants; 

1929 AND 

A^Ti9. DWiJAPADA DAS and Others ) „ 

- , > Respondents. 

(Defendants).J . . 

. .ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


lies. Judicata — Finding in Proceedings under Act V. of 1881— Subsequent 
Suit — Code not exhaustive as to , Res Judicata — Party not named in 

Cartier Order — Code of Chit Procedure (Act V. of 1908), 5. 11. 

• • 

The terms of s. 11 of the Code of Civil Procedure, 1908, are not 

exhaustive of the circumstances in which an issue is res judicata. 

• - • •• 

Where in contentious proceedings under the Probate and Adminis- 
tfation Act, 1881, it lias been found that a certain person is the nearest 
heir of the deceased, that decision is binding in a subsequent suit upon 
the parties to the earlier proceedings, and tlios-e claiming under them, 
including a party whose name was omitted from the formal order made. 

Tlook v. Administrator-General of Bengal (1921) L.R. 48 LA. 187 
followed. ' 

Decree of the High Court affirmed. 

• • • 

Appeal (No. 21 of 1929) from a decree of the High Court 

• t • 

(November 29, 1926), reversing a decree of the Subordinate 
Judge of Burdwan. 


* Present : Viscount Dunedin, Lord ' Darling, Lord 
George Lowndes, and Sir Binod Mitter. 


Tomlin, Sir 
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The only question necessary to be determined upon the 
appeal was whether a finding arrived at in a contentious 
proceeding under the Probate and Administration Act, 1881, 
that respondent No. 1 was the nearest relation to one Nistarini 
deceased, was res judicata in a suit subsequently brought by 
the present appellants. 

The facts sufficiently appear from the judgment of the 
Judicial Committee. 


J. C. 

1929 

Kalipada 

DE 

V. 

DWIJAPADA 

DAS. 


The Subordinate Judge, relying upon Lalit Mohan Das v. 
Radharaman Saha (1), held that the matter was not res judicata, 
and that upon the evidence (iokal Dhar and Banwari Dhar, 
from whom the plaintiffs derived title, were Nistarini’s heirs. 

The High Court (Chose and Panton JJ.) reversed the 
decision, holding that the earlier finding was binding upon 
the parties; they were also of opinion upon the evidence that 
Dwijapada Das was the nearest heir. 

1929. Oct. 25. De Gruyther K.C. and Dube for the 
appellants. 


The respondents did not appear. 

Nov. 19. The judgment of their Lordships was delivered by 

Lord Darling. The question in this appeal is as to the 
right of inheritance to one Nistarini who is entitled under her 
father’s will to the property in suit. She died childless and 
intestate in November, 1909. There were various claims to 
her estate, but this appeal is concerned only with the claim of 
the first respondent, Dwijapada, on the one hand, and two 
brothers, Gokal and Banwari (through whom the appellants 
claim) on the other. 

On the death of Nistarini, applications were made by both 
* • parties to the District Court for the grant of letters of admini¬ 
stration to her estate under Act V. of 1881. The proceedings 

• 

being- contentious were tried as a suit by the Subordinate 
Judge to whom the case was transferred under the provisions 
of Bengal Act XII. of 1887. The principal, if not the only, 
question for his decision was whether Dwijapada was the 
nearest heir of Nistarini, this depending upon a pure question 



(1) (1911) 15 Cal. W. N. 1021. 
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of fact, namely, whether Dwijapada’s mother was the sister 
of Nistarini’s husband. This issue was foraially raised and 
determined by the Subordinate Judge in favour of the first 
respondent Dwijapada, and on August 20, 1912, the Sub¬ 
ordinate Judge ordered that letters of administration to 
Nistarini’s estate should issue to him. 


There was an appeal to the High Court and the decision of 
(he Subordinate Judge was affirmed. Letters of administration 
were granted to the first respondent and he obtained possession 
of the property. No appeal was made to His Majesty in 
Council, as it could hardly be doubted that upon the con¬ 
current finding of fact of the two Indian Courts such an 
appeal would have been hopeless. The other claimants, 
Gokal and Banwari, apparently acquiesced in the finality of 
this adjudication and took no further steps in the matter. 
After their deaths their heirs seem to have sold their alleged 
shares in the property to the present appellants, who, in 
November, 1921, on the eve of limitation, instituted the 
somewhat speculative suit out of which this appeal has arisen. 
They prayed for a declaration that Dwijapada, the first 
respondent, was not the sister’s son of Nistarini’s husband, 
and the establishment of their title through Gokal and Banwari, 
with possession and mesne profits. 

The first defence raised was that the suit was res judicata 
by reason of the previous decision, but the trial judge, relying 
mainly upon a decision of the Calcutta High Court, Lalit 
Mohan Das v. Radharaman Saha (1), held against this con¬ 
tention, and, proceeding to try the suit upon its merits, came 
to the conclusion that Dwijapada was not in the relationship 
to Nistarini which had been found in the former proceedings, 
and consequently was not her heir, but that Gokal and Banwari 
were entitled to the property. Dwijapada appealed, and the 
High Court reversed the decision of the trial judge upon both 
questions. They held that the appellants’ suit was barred 
by the rule of res judicata, and they were also satisfied 
upon the evidence that the first respondent was the heir 
of Nistarini. 


(1) 15 Cal. W. N. 1021. 
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The unsuccessful plaintiffs have now appealed to His j. c. 
Majesty in Council, and the first matter for consideration is l929 

that of res judicata. kalipada 

De 

The question as to what is to be considered to be res judicata v . 
is dealt with by s. 11 of the Code of Civil Procedure, 1908. Dw ^ s PADA 
In that section are given many examples of circumstances in - 
which the rule concerning res judicata applies; but it. has 
often been explained by this Board that the terms of s. 11 are 
not to be regarded as exhaustive. In Ram Kirpal Shukul \. 

Rup Kuan (1), this is made clear, especially in these words 
of Sir Barnes Peacock, “The binding force of such a judgment 
in such a case as the present depends not upon s. 13 of 
Act 10 of 1877” (now replaced by s. 11 of the Code of Civil 
Procedure, 1908), “ but upon general principles of law. If it 
were not binding there would be no end to litigation. This 
decision, and the authority of the very words used by Sir 
.Barnes Peacock, are confirmed and enhanced by the language 
of Lord Buckmaster in announcing the conclusion of this 
Board in Hook v. Administrator-General of Bengali 2); and 
further Ramachandra Rao v. Ramoehandra Rao. (3) 

Several cases decided in Indian Courts were cited in the 
course of this appeal, as some of them had been to the High 
Court from whom this appeal is brought. That Court pointed 
out the fallibility, in the matter of law, of many of those cases, 
as already demonstrated by decisions of this Board. It 
appears to their Lordships worth while to repeat what was 
said by Sir Lawrence Jenkins in delivering the judgment of 
the Board in Sheoparsan Singh v. Ramnandan Singh (4): 

“ In view of the arguments addressed to them, their Lordships 
desire to emphasise that the rule of res judicata, while founded 
on ancient precedent, is dictated by a wisdom which is for 
all time, ‘It hath been well said,’ declared Lord Coke, 

‘ interest reipublicae ut sit finis litium—otherwise, great 
oppression might be done under colour and pretence of law ’ 

(6 Coke, 9a). Though the rule of the Code may be traced to 
an English source, it embodies a doctrine in no way opposed 

(1) (1883) L. R. 11 I.A. 37, 41. (3) (1922) L.R. 49 I. A. 129, 138. 

(2) (1921) L. R. 48 I. A. 187, 194. (4) (1910) L.R. 43 I. A. 91, 98. 
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to the spirit of the law as expounded by the Hindu commen¬ 
tators. Vijnanesvara and Nilakantha include the plea of a 
former judgment among those allowed by law, each citing 
for this purpose the text of Katyayana, who describes the 
plea thus: ‘ If a person, though defeated at law, sue again, 

lie should be answered, “ You were defeated formerly”.’ This 
is called the plea of former judgment. (See the Mitakshara 
(Vyavahara), bk. IT., eh. I., edited by J. R. Gharpure, p. 14, 
and the Mayuka, eh. I., s. 1, p. 11, of Mandlik’s edition.) And 
so the application of the rule by the Courts in India should 
e ced bi no technical considerations of form, but by 
matter ot substance within the limits allowed by law.” 


For these reasons their Lordships have no hesitation in 

holding that the conclusion arrived at by the High Court 
was right. . . 


It. has been suggested, however, that even if the suit is barred 
against the appellants claiming through Gokal, there is no. 
similar bar against those who claim through Bamvari, inasmuch 
as (so it is said) he was not a party to the original trial. This 
allegation is based upon the fact that his name does not appear 
on the face of the order passed by the Subordinate Judge 
on August 20, 1912, but it is clear from the applications made 
by him in the course of the proceedings that he was a party 
thereto and that the omission of his name from the formal 
order was merely an oversight. In the decree of the High 
Court in appeal from the Subordinate Judge he is properly 
named as a party. 

Their Lordships therefore agree with the judgment of the 

High Court in the present case that this contention must fail. 

/• • • # # • 

They will therefore humbly advise His Majesty that this 

appeal should be dismissed. 

•-*•*• » • | 

As the . respondents have not .appeared, there -will be no 
order as to costs. 

Solicitors for appellants: Watkins & Hunter . 
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ROSHAN ALI KHAN and Another J AppellantS; J** 
(Plaintiffs) .j 1929 


AND 


iVw. 19. 


CHAUDHRI ASOHAR ALI and Others j respondents. 
(Defendants) .J 

[AND CONNECTED APPEALS.] 

4 

ON APPEAL FROM THE CHIEF COURT OF OUDII. 


Mahcmedan Law— Succession—Custom of Family— Supersession of Laic— 
Widow?—Evidence of Custom — Wajib-ul-arz — “Malik”—Custom in 
other Branches of Family. 


A Maliomedan proprietor died childless in 1865 leaving two widows. 
The senior widow took possession of his estate, but in 1866 the junior 
obtained a decree for a half share. The senior died in 1872, the junior 
on May 16, 1911. On May 15, 1923, the nearest male agnate of 
the deceased proprietor sued to recover liis share in villages o a 
pargana from persons in possession through the widows. The plaintiff 
pleaded that by a custom of his family widows, in default of children, 
succeeded for their lives with survivorship. Wajib-ul-araiz relating to 
custom in the deceased owner’s branch of his family were completed in 
1870, and stated that in default of children widows took as “ maliks,’ 
a term which had not then been held to confer an absolute estate; 
in some cases the agent of the widows stated that they had a power 
of disposition. Wajib-ul-araiz relating to a branch descended m the 
male line from a common ancestor who lived in the sixteenth century 
stated specifically tliat widows succeeded for their lives. In a third set 
of wajib-ul-araiz, descendants from that ancestor’s sister who for many 
generations had lived in the pargana supported that view. The Chief 
Court (reversing the trial judge) held that the custom alleged was not 
proved and dismissed the suits: — 

Held, that the fact that the widows had been allowed to succeed in 
1865 without any adverse claim, and in accordance with the custom 
recorded a few years later, sufficiently established that the Mahomedan 

law of 'succession was superseded by a family custom; that the wajib-ul- 

araiz (all of which were admissible) and the oral evidence established 
that by custom the widows succeeded for their lives, but not that on 
the death of one the other succeeded to her moiety; the value of the 
s wajib-ul-arz of 1870 was not destroyed by the widows’ unfounded 
claim to have a power of disposition. In the result the plaintiff s 
claim was barred by limitation as to the senior widow’s moiety, but 
. ’ succeeded as to the junior widow’s moiety. 


^Present: Lord Atkin, Sir John Wallis, Sir George Lowndes, and 

SIB Binod Hitter. 
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A statement in a wajib-ul-arz is of high evidentiary value of a custom, 
but is to be disregarded if it appears to have been made from interested 
motives. 

Balgobind v. Badri Prasad (1923) L. R. 50 I. A. 196 and Uman 
Prasad v. Gandharp Singh (1887) L. R. 14 I.A. 127 referred to. 
Decree of the Chief Court reversed. 

chaudhri Consolidated Appeals (No. 83 of 1928) from eight 
asohar decrees of the Chief Court of Oudh (August 31, 1927) reversing 
— seven decrees, and affirming one decree, of the Subordinate 
Judge of Barabanki. 

The eight suits giving rise to the present consolidated 
appeal were instituted by the appellants on May 15, 1923, 
in circumstances which appear from the judgment, and are 
shortly stated in the above headnote. 

The custom in supersession of Mahomedan law upon which 
the plaintiffs relied was stated in the plaint as follows: “ That 
the custom obtaining in the family of Qazi Mahmud, the 
ancestor of the plaintiff No. 1 and of the late Muzaffar Husain 
Khan, is that if any one has two wives and they are childless, 
both widows shall, after the death of their husband, remain in 
possession of their respective half shares for life without the 
power of alienation, and that after the death of both widows 
the nearest collateral of their husband becomes the owner 
of the entire share.” 


J.c. 

1929 

Roshan 

Ali 

Khan 


The defendants by their written statements denied the 
custom alleged and pleaded that the widows were each 
absolute owners of a half share of the estate, and that so far 
as the properties claimed had formed part of the senior widow's 
share the suits were barred by limitation. 

The Subordinate Judge, upon grounds which appear in 
the present judgment, allowed the plaintiffs’ claim so far as 
it related to the junior widow’s share; in seven suits the 
plaintiffs obtained decrees and one suit was dismissed. 


Upon appeals to the Chief Court all the suits were dismissed. 

The learned Chief Judge, with whose judgment Mohammad 
Raza J. agreed, said that it was not sufficient for the plaintiffs 
to show that there were customs in the family superseding 
Mahomedan law, they had to prove specifically the custom 
which they alleged. Much of the evidence produced did not 
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relate to Muzaffar Husain’s branch of the family, and in any 
case was conflicting. The oral evidence was unreliable. In 
his opinion the custom alleged was not established, 
consequently the suits failed. 

1929. July 1, 5, 8. De Gruyther K.C. and Hyam for the 
appellants. 

Dunne K.C . and Jopling for the respondents. 

Nov. 19. The judgment of their Lordships was delivered by 

Sir John Wallis. The main question in these consolidated 
appeals is whether in the family of the late Muzaffar Husain 
Khan, who died without issue in 1865, leaving two widows, 
there is 'a customary rule of succession which supersedes 
the Mahomedan law and entitles the first plaintiff in this suit, 
jRoshan Ali Khan, to succeed to his estate as his nearest male 
•agnate on the death of the junior widow, Mahmud-un-nisa, 
who died on May 16, 1911, nearly forty years after the death 
•pf the senior widow Mithan-un-nisa. 

.• • .This suit, which was instituted on May 15, 1923, the day 
■ before it would have become barred, was brought for the 

• recovery of the shares owned by Muzaffar Husain Khan, in 
the village of Dewa and the other villages in the pargana 

• "of the same name specified in schedule B of the plaint, which 

at the date of suit were in possession of some of the defendants 
claiming under transfers from the widows themselves or 
from their heirs. To raise funds for this litigation the first 
' plaintiff has parted with three-fourths of his interest in the 
suit to Shankar Sahai the second plaintiff. 

The family is a very ancient one, claiming descent from the 
earliest Mahomedan invaders from Afghanistan, but the 
earlier steps in the pedigree will not bear examination. One 
Amir Ali in command of an armed force from Bagdad is said 
to have taken part in one of the numerous invasions by which 
' Mahmud of Ghazni and his family harried northern India at 
the beginning of the eleventh century. He is said to have 
> returned to Bagdad after marrying his son Zia-ud-din to the 
daughter of Syed Wesh, one of the Ghazni family who had 
conquered Dewa where their descendants have since resided. 


J.C. 

1929 
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j c. Aladad, the issue of this marriage, who must therefore have 
1929 been born in the eleventh century, is shown in the pedigree 
w- as the father of Qazi Mahmud from whom this family .is 
R °ali AN descended. This Qazi Mahmuds daughter is,said to have ^ 
Khan b een ma rried to an Usmani Sheik from Persia and her son 
chaudhri was Maulana Abdus Salam, who held high office in the reign 
of the Emperor Shah Jahan which ended in 1658. Obviously 

- Qazi Mahmud cannot have had a father who was bom before 

the Norman conquest and a grandson who was a contemporary 
of Cromwell. 

The descendants of this Abdus Salam who are known as 
TJsmani Sheiks subsequently resided in l)ewa and shared the 
ownership of this village with Qazi Mahomed’s descendants 
in the male line who are known as Hujjaji Sheiks, the two 
families being so closely connected that for the purpose of 
ihis case the Subordinate Judge has treated them as one. 

According to the pedigree, which was drawn up in 1870 , 

for the purposes of another suit and has been accepted in the • 
Courts below, Qazi Mahmud had eight sons, four of whom 

• 

were then represented by descendants in the male line. It 
so happened that in this year the wajib-ul-arz or record-of- 
rights of Dewa, also of the neighbouring villages, were • 
completed; and in them, pursuant to the directions in Oudh 
Circular No. 20 of 1863, the customary rules of succession 
observed by the co-sharers in these villages were recorded 
and attested by or on behalf of the co-sharers. A wajib-ul- 
arz, as held by the Board in Balgobind v. Badri Prasad (1), 
when properly used, affords most valuable evidence of custom 
and are much more reliable thaiioj^l evidence given after 
the event. On the other hand, ^Ksewed by their Lordships 
in Vman Parshad v. Gandharp Singh (2), they at times, as is 
the case here, contain statements wjiich would appear to have 
been concocted by the persons making them in their own 
interest and are therefore to be disregarded, being worse 
than useless. 

• ' *' <• 

The Subordinate Judge of Bara Banki in a careful and 

elaborate judgment found that in this family there existed a 
(1) (1923) L. R. 50 I. A 196. (2) (1887) L. R. 14 I. A. 127. 
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customary rule of succession under which in default of male 
heirs and of daughters, each of the widows took an interest 
for life in a moiety of her husband’s estate with reversion to 
the male agnates of the husband, and rightly disregarded 
the statements of the widows’ agi-r.Lr, in the wajib ul-arz 
that thev had full powers of disposition over the properties Chaudhri 

1 ASGHAR 

inherited from their husband. He held, however, that there AL1 
was no right of survivorship between the widows, and 
consequently that as regards the moiety of the senior widow 
who died in 1872 the suit was barred. Accordingly he gave 
the plaintiffs a decree for the properties which fell to the 
junior widow, with the exception of certain properties in the 
possession of the Court of Wards, as to which the suit failed 
for want of the statutory notice. 

This judgment was reversed by’ the Chief Court ot Oudh, 

which held that the plaintiffs had failed to establish the 

• # 

existence of any custom superseding the ordinary rules of 
Mahomedan law. The learned Chief Judge, who delivered 
the judgment of the Court, would appear to have been of 
opinion that there was a strong presumption against the 
existence of the custom set up by the plaintiffs. Now the 
prevalence of customary rules of succession in this part of 
India has been recognized in the statute law of Oudh, as 
well as of the Punjab and the North Western Province, which 
provides that in matters of succession the ordinary rules of 
Mahomedan and Hindu law are only to be applied in the 
absence of such customs, though, as held by this Board in 
Abdul Hussein Khan v. Bibi Sona Dero (1), the custom set 
up must be proved by satisfactory evidence, but without 
insisting, as Lord Buckmaster was careful to point out, on 
the rigorous and technical rules which would be applicable 
to such a case in Englahd. 

In their Lordships’ opinion the fact that on the death of 
Muzaffar Khan in 1865 his widows were allowed to succeed to 
his estate without any claim by his other heirs, and in accord¬ 
ance with the custom recorded a few years later in the wajib- 

V a * v # • % . 

uL-araiz of tfce villages forming part of his estate, sufficiently 

(1) (1917) L. R. 45 I. A. 10. 
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establishes that the ordinary rules of Mahomcdan law were 
superseded in this family by a customary rule of succession; 
and they are unable to agree with the learned Chief Judge 
that these wajib-ul-araiz are of no use to the plaintiffs, merely 
because they include an unfounded claim on the part of the 
widows to full powers of disposition over the estate. 


On the husband’s death the senior widow took possession 
of the whole estate which she alleged had been constituted 
an impartible taluqdari. In 1866 however the junior widow 
obtained a decree for a moiety of the estate, and the decree 
was affirmed on appeal. Thereafter the two widows were 
each in possession of a half. In that litigation something 
was no doubt said about Mahomedan law in the pleadings 
and tlie judgments, but their Lordships cannot agree with 
the learned Chief Judge that the Oudh Courts before whom 
the case came laboured under the mistake that under the 
ordinary Mahomcdan law widows succeeded to the whole of 
their husband’s property. In speaking of Mahomedan law 
they were in their Lordships’ opinion merely referring to the 
customary law governing these parties who were Mahomedans. 


As regards the wajib-ul-araiz of the villages inherited by his 
widows from Muzaffar Husain, who was descended from Qazi 
Mahomed’s son Abdul Wahab, the first to be completed were 
those of Kundri, Ex M. 27 and Karanjwara, Ex M. 28, and the 
other wajib-ul-araiz mostly refer to these two. In the case of 
Kundri it was said that the widows succeeded as maliks, a 
term which had not then been decided to import full ownership. 
This wajib-ul-arz was also signed on behalf of Ghulam Ali, 
the other co-sharer, who was descended from another son of 
Qazi Mahomed, and in a subsequent litigation was interpreted 
by a former Judicial Commissioner of Oudh as only giving 
the widow a life interest, Ex. 44. In the wajib-ul-arz of 
Karanjwara the agents of the widows stated that it was 
unnecessary to record the eus‘tom of succession, because the 
two widows who were in possession were childless and after 
their deaths he in whose favour they might make a will would 
be owner. In their Lordships’ opinion this interested state¬ 
ment, which is opposed to the- other evidence in the case as 
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well as to the accepted ideas on these subjects of Mahomedans 
and Hindus alike, is entitled to no weight whatever. 

As regards the other branches oi' the family, the custom of 
the descendants of Qazi Mahmuds son Niamatulla was 
recorded in the wajib-ul-arz of Kundri on behalf of his 
descendant Ghulani Ali. This lias just been dealt with. 

As regards the descendants of Mohi-ud-din, the eldest son, 
the custom was recorded in the wajib-ul-arz of Rampur which 
was signed by his descendant Pazl Husain. This wajib-ul-arz 
says that the estate descends to sons and failing sons to 
daughters, but is manifestly incomplete, as it fails to give the 
custom of descent failing issue. In the wajib-ul-arz of Dewa 
the widows of Muzaffar Husain and Fazl Husain had to state 
the custom in their families, which they did by referring 
respectively, as it would appear, to the wajib-ul-arz of Kundri 
and Rampur; and it may well be that Fazl Husain refrained 
from stating the custom in full, as he did not want to put 
himself in direct opposition to the widows. 

As regards the wajiz-ul-araiz signed by the descendants 
of Qazi Mahmud’s other son, Abdul Nabi, with which the 
widows’ agents had nothing to do, they clearly state that the 
widows took only an interest for life; and in the wajib-ul-arz 
of Chak Kalan Ex 164, it is stated that when there is no issue 
both wives remain in possession during their lives; upon 
their death whoever is nearest in kin in the family succeeds 
to the share. “Accordingly the wives of Muzaffar Husain 
are in possession of a half share.” The learned Chief Judge 
appears to have regarded this entry with some suspicion, 
but it is not unnatural that the attestors should have given 
this instance of the custom in their family. It is even possible 
that knowing of the pretensions of Muzaffar’s widows, they 
may have thought it well to assert that they were governed 
by the same custom as themselves and took a life interest 
only. 

Very lengthy and elaborate arguments were addressed to 
their Lordships on the plaintiffs’ contentions that Abdus 
S^hakur, whose descendants attested some of the wajib-ul-araiz 
exhibited in the case, and Ewaz Ali, who signed others, were 
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ir descendants in the male line from Qazi Mahmud and not 
from Abdus Salami. As regards the descendants of Abdus 
1929 Shakur their Lordships agree with the learned Chief Judge . 
roshan lliat t h e evidence of Mansur Ali, the plaintiff’s eighth witness, 
khan which the Subordinate Judge accepted, is unworthy of credit. 

v ' Their Lordships, however, observe that two of these wajib-ui- 

a*g U hTr RI araiz, Shankurhur Ex 13 and Sikandarpur Ex 15, expressly 
s tate that the proprietors were Hujjaji Sheiks, though they 
mention that they had inherited their shares from their 
“ budurg ” Abdus Shakur. That term does not exclude an 
ancestor in the female line, but however that may be, it is 
clear that the attestors regarded themselves as belonging to 
the family of Qazi Mahomed and not to the family of Abdus 
Salam who were Usmani Sheiks, and consequently that they 
must be taken as stating the custom among Hujjajis that is in 
Qazi Mahmud’s family. Similarly as regards Ewaz All it is 
stated in some of the wajib-ul-araiz which he signed that the 
proprietors were Usmani Sheiks, that is to say descended 
from Abdus Salam and there is other evidence which points 
the same way. In their Lordships’ opinion the wajib-ul-araiz 
signed by him must be treated as signed by descendants of 

Abdus Salam. 


The learned Chief Judge has rejected the evidence of 
custom among the descendants of Abdus Salam as irrelevant. 
Seeing that these two families both descended one in the male 
and the other in the female line from Qazi Mahmud have 
lived so long under the same conditions in Dewa and have 
been so closely connected together as to be treated as one 
community their Lordships are of opinion that evidence of 
the custom observed by one family in supersession of the 
ordinary Mahomedan law is of high evidential value as to 
the custom in the other. As shown in the judgment of the 
Subordinate Judge the wajib-ul-araiz signed by the descendants 
of Abdus Salam and Abdus Shakur strongly support the 
plaintiffs’ case as to the widows’ succeeding to a life interest, 
and their Lordships consider it unnecessary to refer to them 
in detail, or to the oral evidence which supports the custom. 
In their Lordships’ opinion it is most clearly established. 
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In the view taken by the appellate Court the question 
whether the husband’s heirs were entitled on the death of 
the senior widow to succeed forthwith to the properties which 
had been in her enjoyment did not arise. The Subordinate 
Judge had held that they were and consequently that as 
regards these properties the plaintiff’s suit was barred. He 
was of opinion that the wajib-ul-araiz did not establish the 
right of the surviving widow to succeed to these properties 
for her life, and that it was more consistent with other 
recorded incidents of this particular custom to hold that she 
was not so entitled. Their Lordships are not prepared to 

4 

differ from this finding. 
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In the result their Lordships will humbly advise His 
Majesty that the appeal be allowed, the decrees of the Chief 
Court set aside with costs and the decree of the Subordinate 
Judge restored. The respondents will pay the appellants’ 
costs of the appeal. 


Solicitors for appellants: Barrow, Rogers <£ Nevill. 


Solicitors for respondents: Watkins & Hunter. 
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Respondents. 


ON APPEAL FROM THE HIGH COURT AT RANGOON. 


Mortgage—Widow administering Estate without Letters—Mortgage for 
necessary Purposes of Estate—Validity of Mortgage—Chinese 

liuddhists. 

A Chinese Buddhist resident in Burma died intestate in 1917 possessed 
of property in Burma; he was survived by a Burmese wife, and sons 
by a deceased Chinese wife. The widow* without obtaining a grant of 
letters of administration, administered the property on behalf of herself 
and the family, and in the course of doing so she, in 1921, mortgaged 
part to secure advances which were necessary for the purposes of the 
estate and were applied for its benefit: — 

Held, that upon the above findings of fact found by the Courts in 
Burma, with which the Board agreed, the mortgage was b’nding upon 
the estate; .it was unnecessary to consider whether under Chinese 
customary law, if applicable, the widow had a right of succession or a 
right to administer the estate. 

Chan Pyu v. Saw Sin (1928) I. L. R. G R. G23, G31, as to succession 
to the estate of a Chinaman domiciled in Burma, referred to. 

Decree of the High Court affirmed. 


Appeal (No. 26 of 1928) by special leave from a decree 
of the High Court (September 7, 1925) affirming a decree 
of the District Court of Pyapon. 

The suit was instituted by the respondent firm to 
enforce a mortgage dated August 1, 1921, over part 
of the estate of Ko Sit So, a Chinese Buddhist who 
died intestate in 1917 domiciled in Burma. The mortgage 
was executed by the Burmese widow of Ko Sit So under 
circumstances which appear from the judgment of the 
Judicial Committee. 

*P)-esent : Viscount Sumner, Lord Atkin, Lord Thankerton 
Sir John Wallis, and Sir Lancelot Sanderson, 
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The District. Judge of Pyapon held that the mortgage was 
valid and binding upon the estate, and his decision was 
affirmed by the High Court (Ileald and Das JJ.). The 
grounds of the decisions are stated in the .judgment of: the 


Boai d. 


10:>9. Oct. 22, 24. Dc Gruythcr K.<\ and K. B. Koikes K.C. 
for the appellants. The mortgage was not binding upon 
Die estate. IL* the widow had been granted letters of 
administration, she could not have mortgaged without per¬ 
mission of the Court: Probate and Administration Act, 
1881, s. 00. She cannot have a wider power as an executor 
de son tort. The onus was upon the plaintiffs to show that 
the mortgage affected more than the widow s own property : 
Sham Sunder Lai v. Achhan Kumrar.il) The evidence 
did not show that in 1021 the widow was managing the 
property on behalf of the whole family, nor that there was 
any necessity to mortgage for purposes of the estate. The 
parties being Buddhists, and the matter one of inheritance, 


the ordinary law of Burma applied under s. 13 of the Burma 
Laws Act. In any case the widow's power to manage the 
property was not governed by Chinese customary law, nor 
did the authorities referred to in the High Court show that 
by that law a widow had power to manage. [Reference was 
made to Ma Yin My a v. Tan Yank Du (2) and Chan Pyu v. 

* Saw Sin. (3)] 


Dunne K.C. and Colombos for respondent No. 1 were 
not called upon. 

Tho other respondents (defendants) did not appear. 

Nov. 21. • The judgment of their Lordships was delivered- by 

Sir Lancelot Sanderson. This is an appeal by special 
leave from a decree of the High Court of Judicature at 
Rangoon dated September 7, 1025, which affirmed a decree 
of the District Judge of Pyapon dated November 12, 1024. 

Hi to* 

(1) (1898) L. R. 25 I. A. 153. (2) (1927) I. L. R. 5 R, 406. 

(3) (1928) I. L. R. G R. 623, 
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The suit was brought on November 10, 1923, by the respond¬ 
ent firm to enforce a mortgage dated August 1, 1921, which 
was executed by Ma Kyin Yon, the second respondent in this 
appeal. The property, which is the subject of the mortgage, 
was part of the estate of one Ko Sit So, a Chinese Buddhist, 
who died intestate in 1917. 

Ko Sit So had two wives, one Chinese, by whom he had 
three sons, and one Burmese—namely, Ma Kyin \on, by 
whom he had no children. The Chinese wife predeceased 
him, and his family by her is represented in this litigation by 
the first three appellants (who are the issue of Ko Sit So s 
deceased son, Son Hock) and his two sons, Hon Leong (the 
fourth appellant) and Po Whet (the third respondent). The 
fifth and sixth appellants arc said to have purchased the 
interests of two children (Eng Hock and Eng Whet), who were 
adopted by Ko Sit So and Mr Kyin Yon. Ma Kyin Yon 
admitted the mortgage and supported the claim of the 
plaintiff firm. 


The three minor children of Son Hock, through their mother 
Ma Set Yi, together with their uncle Hon Leong, filed a joint 
written statement denying that the property which belonged 
to the estate was liable for the mortgage debt, while Po Whet 
filed a separate written statement to the same effect. Sit 
Paung and Sein Don, who claimed to have bought the interest 
of Eng Hock, put in a similar defence, and Eng W het filed a 
petition saying that he had sold his interest to Sit Paung 


and Sein Don. 

The learned Additional District Judge, who tried the suit, 
made a decree in favour of the plaintiff firm, declaring 
that the estate left by the deceased Ko Sit So is liable 
for the mortgage debt, and directing a preliminary 
decree for Rs.5413-4, with costs, in form 4, Appendix D, 
of the Civil Procedure Code in respect of the mortgaged 
lands. 

The present appellants appealed to the High Court, which 
dismissed the appeal, holding that the lower Court was right 
in finding that the mortgaged property was liable for the debt; 
hence this appeal, 
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The question involved in this appeal is whether the mort- j.c. 

gage of August 1, 1921, which was executed by Ko Sit So’s l929 

widow, Ma Kyin Yon, is a valid mortgage, binding on the Bo J^ wi 
property therein described. v. 


S.K.R.S K R. 

On behalf of the appellants it was arg-ued (1.) that the ’ fjrm. 
widow had no power to bind the estate ol Ko Sit So by the 
mortgage, and (2.) that, even if she had power to bind 
the estate for necessity, such necessity had not been shown to 
exist, and that she had not borrowed the money, which was the 
consideration for the mortgage, for the benefit of the estate. 

With regard to the above mentioned second contention, 
the learned judge who tried the suit held that Ma Kyin \on 
borrowed the money to meet field expenses as well as litiga¬ 
tion expenses, and that the transaction was bona fide and for 
valuable consideration. He added: “There is evidence to 
show that she worked the estate lands and looked after the 
estate cattle. She did so manage the estate for two or three 
years after the death of her husband. It is obvious that she 
administered the said estate—no doubt without letters—for 
herself and on behalf of the children, who are the heirs, and 
for the benefit of the estate. It is not suggested that there 
had been maladministration of the estate by Ma Kye Yon 
in those years. Till the la'tter part of 1921, none of the heirs 
questioned her management of the estate. A not unfair 
inference under the circumstances is that there had been 
tacit consent on the part of the heirs when Ma Kye Yon 
raised the loans from the plaintiff firm in order to meet field 
expenses and litigation expenses between herself and 
Sein Don.” 

The High Court came to a similar conclusion. The learned 
judges said: “As for the question of fact, the actual evidence 
was meagre, but it was not rebutted, and we are satisfied 
that the loans were reasonably taken for the purposes and 
benefit of the estate.” 

Their Lordships are of opinion that in effect the High 
Court confirmed the findings of the lower Court in this respect. 

Their Lordships’ attention was drawn to the evidence 
relating to this part of the case, and they see no reason for 
6 
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interfering with the decisions at which both the Courts in 
Burma arrived. 

It must therefore be taken that the mortgage executed by 
the widow Ma Kvin Yon was a bona fide transaction; that 
necessity for the loan existed, and that the money was 


expended for the benefit of the estate. 


The above mentioned first contention of the appellants 
remains to be considered. The learned judges of the High 
Court were of opinion that Chinese customary law was applic¬ 
able, and decided that it was not contrary to that law for a 
widow to have possession of the family property after her 
husband’s death and to manage it, and that in such circum¬ 
stances it was not contrary to justice, equity and good 
conscience that if her dealings with the property were for 
the reasonable purposes of the estate and for its benefit, 
these dealings should bind the estate. 

It was argued on behalf of the appellants that Chinese 
customary law was not applicable, and, further, that if it 
was, the widow Ma Kvin Yon would by such customary law 
be excluded from succession, and that consequently she would 
have no power to mortgage the property of her deceased 


husband. 


In their Lordships’ opinion, the decision in this case does 
not depend upon the widow’s right to succession, and conse¬ 
quently it is not necessary for them to express—and they do 
not express—any opinion thereon. It may, however, he 
noted that Sir Henry Pratt, when officiating as Chief Justice 
of the Rangoon High Court, expressed the opinion that it 
must be regarded as settled law that ordinarily Chinese 
customary law governs the succession to the estate of a China¬ 
man-domiciled in Burma: see Chan Pyu v. Saw Sin. (1) 

The learned judges of the High Court relied on certain 
passages, which they cited in their judgment, from Jamieson’s 
Chinese Family and Commercial Law, and Mollendorf’s 
Family Law. of the Chinese (Broadbent’s translation), 
from which it appears that if the widow is the widow of the 
head of the family she can refuse to consent, to a division of 
• r (1) (1928) I. L. E. 6 B, 623, 631. 


i 
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the estate, in which case she has the practical control of the 
inheritance, and that “ one frequently hears of an old lady, 
with the assistance of a younger son, managing the whole 
family property, while perhaps the elder ones live in other 
provinces and take orders from their mother.” Their Lord- 
ships are of opinion that the learned judge’s decision involves 
a finding of fact that the above mentioned statement correctly 
describes the Chinese customary law, applicable to the 
present case. 

Their Lordships, however, do not consider it necessary to 
enter upon a further consideration of this part of the case, 
in view ol ; the findings of fact hereinbefore referred to. 


It appeal’s to them that, whether the Chinese customary 
law or the ordinary law is applicable, the findings that the 
.Vidow Ma Kyin Yon did administer the estate of lnr 
deceased husband for herself and the children from the death 
of her husband, and was so administering it at the date of 
• the mortgage, that there was necessity for the borrowing, 
and that the money was expended for the benefit of the estate, 
arc sufficient to justify the decisions of the Courts in Burma 
that the mortgage was a valid mortgage and was bind.ng 


upon the property comprised therein. 

During the argument reference was made to the facts that 
the widow Ma Kyin Yon presented a petition dated July 5, 
1921, to the District Court of Pyapon for a grant of letters 
of administration of the estate of her late husband, and that 
letters of administration were not granted to the widow, by 
reason of a decision in an administration suit, wnicli was 
instituted by Bon Kwi and others against the widow and 
others in 1921. 


In that suit the District Judge decided on March 9, 1922, 
that the widow was entitled to a third share of her late 
husband’s estate. The result of this decision was that on the 
same day the application for letters of administration by the 
widow was not pressed and it was dismissed for want of 
prosecution. 

It may be noted that on appeal to the High Court it 
was decided in April, 1923, that the estate belonged to the 
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children and that the widow had a claim for maintenance, 
but took no share in cases where there are children. 

Their Lordships have referred to these proceedings for the 
purpose of showing that they have not been overlooked. 
In their opinion, however, they do not affect the decision of 
the appeal, which, as already mentioned, is based upon the 
findings of fact hereinbefore stated, and which is in no way 
dependent upon the question whether the widow had a right 
to share in the estate of her late husband or whether her right 
was limited to maintenance out of such estate. 

For these reasons their Lordships are of opinion that the 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants: Stoneham & Sons. 

Solicitors for respondents No. 1: Bramall & Bramall. 
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SADASHEO (Defendant No. 1) . . Appellant; 

AND 

VITHOBA (Plaintiff) and Others . . Respondents. 

ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL PROVINCES. 

Central Provinces Tenancy—Bcrar alienated Village—Permanency of Tenure 
—Tenant ejected before Operation of Act—Civil Suit for Declaration — 
Limitation — Berar Alienated Villages Tenancy Law, H>21, ss. 47, 74, 75. 

If a tenant to whom the Berar Alienated Villages Tenancy Law, 1921, 
s. 47, sub-s. 1, applies, has been ejected by the landlord before January 1, 
1922, when that Act came into operation, lie is by s. 47, sub-s. 1, to be 
deemed to be a permanent tenant of the land and he can bring a civil 
suit and obtain a declaration and possession. Sect. 74, which provides 
for proceeding by application to a revenue officer, merely gives a summary 
remedy; and the period of limitation enacted by s. 75 applies only in the 
circumstances stated in that section. If the tenant voluntarily ceded 
possession s. 47 does not apply. 

Case remitted to determine whether the plaintiff was ejected or 
voluntarily ceded possession. 

Appeal (No. 42 of 1928) from a decree of the Court of the 
Judicial Commissioner, Central Provinces (July 11, 1925), 
reversing a decree of the Additional District Judge, Amraoti, 
which affirmed a decree of the Munsif’s Court. 

Respondent No. 1 brought a suit against the appellant 
alleging that he and his predecessors had for a period of about 
fifty years cultivated certain fields, of which the appellant 
was the landlord, and that he had been wrongfully ejected 
during 1921. He prayed for a declaration that he was a 
permanent tenant under s. 47 of the Berar Alienated Villages 
Tenancy Law, 1921 (1), and for possession. The other respon¬ 
dents, whom the apellant had put into possession, were 
joined as defendants. 

The appellant by his written statement admitted that 

respondent No. 1 had been in possession since before 1895, 
but alleged that he had voluntarily given up possession. 

He pleaded further that the above Act did not apply, as 

* Present ; Viscount Dunedin, Lord Darling, Lord Tomlin, 

Sir Qeorqe Lowndes, and Sir Binod Mitter. 

(1) Promulgated by the Governor-General in Council under the Indian 
(Foreign Jurisdiction) Order, 1902, 
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the possession had terminated before January I, 1922, when 
the Act came into force; lie also pleaded limitation. 

The Additional District Judge, affirming the Munsif, held 
that as the plaintiff was not holding the land when the Act 
came into operation, s. 47 did not apply. An issue whether 
the plaintiff had surrendered the fields voluntarily or had 
been forcibly dispossessed therefore was not determined. 


The Judicial Commissioner, upon a further appeal, stated 
that the appeal had been argued upon the assumption that 
there had been a forcible dispossession. In his opinion 
s. 47, sub-s. 1, applied, and the suit was not barred by s. 76. 
lie accordingly made a decree as prayed. 


1929. Oct. 17. Dunne K.C. and Parikh for the appellant. 


The respondents did not appear. 


Nov. 



The judgment of their Lordships was delivered by 


Viscount Dunedin. This is an appeal ex parte. The 
suit was brought by the first respondent, who does not appear, 
in March, 1923, in the Court of the Munsif of Kelapur, against 
the appellant, who is his landlord, to have it declared that he 
is permanent tenant of certain fields by virtue of the pro¬ 
visions of the Berar Alienated Villages Tenancy Law, 1921. 

By s. 47 of that Act, which came into force on January 1, 
1922, it is provided: “ A tenant, other than an ante-aliena¬ 
tion tenant or a sub-tenant, who, at the commencement of 
this law, has either by himself or by himself and through 
his predecessor in title, sub-tenant or mortgagee in possession, 
held land continuously from a date previous to June 1, 1895, 
shall, notwithstanding any agreement to the oentrary executed 
prior to the commencement of this law, be deemed to be a 
permanent tenant of such land.” 


Admittedly the first respondent has held the Helds con¬ 
tinuously from a date prior to January 1, 1895, up to the 
spring of 1921. In March, 1921, the appellant gave him 
notice to quit. What followed after that is a matter of 
controversy. The appellant says that he voluntarily quitted 
the fields in April. The first respondent says that he did not 
do so, but was forcibly and wrongfully ejected in May. 



V 
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The sections of the Act to which reference has been made, 
beside s. 47, are ss. 74 and 7b; they are in llie following 
terms:— 

74: “Any tenant who has been ejected from his 
holding or from any portion thereof otherwise than in accord¬ 
ance with this law, or whose holding has been treated as 
abandoned under s. 37, may, on application to a Revenue 
Officer made within one year from the date on his ejectment, 
or from the first day of the agricultural year next after the 
entry by the landlord, as the case may be, be reinstated in 
possession of such holding or portion thereof. 

75: “ Any tenant who has been ejected on or after 
January 1, 1910, from his holding or any portion thereof, 
under decree or order of a Civil Court, and who, if he had 
not been so ejected, would be deemed under s. 47 to be a 
permanent tenant thereof, may apply to a Revenue officer, 
within one year from the commencement of this law, to be 
reinstated in possession 0 f such holding or portion thereof." 

The Munsif took the view that s. 74 applied only to 
‘ejectment after the Act, and that the only reinstatement 
. which could bring with it permanent tenancy was s. 75. lie 
therefore considered it unnecessary to decide the controverted 
question of fact as to which he had granted an issue. 

Appeal was then taken to the Court of the District Judge, 
who took the same view and dismissed the appeal. 
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The appeal was then taken to the Court of the Judicial 
Commissioner. He held that it had been practically admitted 
that the plaintiff had been forcibly dismissed and that upon 
that assumption he held that the plaintiff still held the land, 
although he had not cultivated or possessed it, and he gave a 
declaration of permanent tenancy as craved. 

• Their Lordships think that the view as to the law of the 
Judicial Commissioner is substantially right. They do not 
think that the matter depends on either ss. 74 or 75, but only 
on s. 47. Sect. 74 gives a summary remedy; s. 75 deals 
with another state of affairs altogether. But the time view 
depends upon s. 47, and in their Lordships’ opinion a person 
who beang. a tenant is forcibly dispossessed is still a tenant 
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j c. holding land. But the learned Judicial Commissioner erred 

1929 in assuming that the question of forcible disposition was 

-v- ceded. It was not; and a separate issue as to this had been 

„ framed, although, owing to the view of the learned judges 

Vithoba. j n the Courts below as to ss. 74 and 75, it was not disposed 

of. The case must therefore go back in order to have the 
disputed question of fact decided. If the plaintiff was forcibly 
dispossessed he was a tenant in terms of s. 47; if he volun¬ 
tarily ceded possession after receiving the notice he had no 
such right and the action must be dismissed. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed, the decree of the Court of the 
Judicial Commissioner discharged, and the case referred back 
in accordance with the directions given above. 

The costs already incurred and to be incurred in the Courts 
in India should abide the result of the further proceedings 
there, and there should be no costs of this appeal. 

Solicitor for appellant: II. S. L. Polak. 
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COMMISSIONER OF INCOME-TAX, 
BOMBAY PRESIDENCY . . . 
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BOMBAY TRUST CORPORATION 
LIMITED. 
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ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Income-tax-Profit of non-resident Person-Interest earned in British India 
—Profit arising from a business Connection-Liability of Person deemed 
Agent-Agent not receiving Profit—Indian Income-tax Act ( XI. of 1922), 
ss. 40, 42, 43. 


A company incorporated and carrying on business at Hong Kong 
lent large sums on deposit to a Bombay company at 5i per cent, interest, 
and the Bombay company remitted the interest, to Hong Kong 
company:— 

Held , that the interest was a profit or gain accruing or arising to the 
Hong. Kong company from a business connection in British India so 
as to be chargeable to income-tax under s. 42, sub-s. 1, of the Indian 
Income-tax Act, 1922; and that though the Bombay company had not 
' received the interest, so as to be an agent to whom s. 40 applied, the 
tax could be levied upon them, becauso under s. 43 they were to be 
deemed agents of the Hong Kong company for all purposes of the Act, 
and so by s. 42, sub-s. 1, the tax was chargeable in their names and they 
were to be deemed the “assessee,” which term by s. 2, sub-s. 2, meant 
the person by whom the tax was payable. 

Judgment of the High Court I.L.R. 52 B. 702 reversed. 

Appeal (No. 37 of 1929) from a judgment and order of the 
High Court (March 13, 1928) upon a reference under s. 66, 
sub-s. 2, of the Indian Income-tax Act, 1922. 


The following facts appeared from the reference and the 
documents annexed thereto. The Hong Kong Trust Corpora¬ 
tion (hereinafter referred to as “the Hong Kong Company”) 
was incorporated in Hong Kong with the object of carrying 
on the business of bankers and financiers, and was resident 
in. Hong Kong. The respondent company was incorporated 
as a private company at Bombay with similar objects. During 

A • 

* Present : Lord Buc-kmaster, Viscount Dunedin, Lord Tomlin, 
Sib CFborob Lowndes, and Sir Binod Mitter. 
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I. c. the years of assessment—namely, those ending on March 31, 
192 9 192o and 1926—the Hong -Kong company had lent to the 

Income- f es P 0,ldent company large sums on deposit at 5| per cent. 

Com mis- ,nterest - The advances constituted substantially the whole 
sioner, of the available capital of the Hong Kong company, including 

•residency b ° th lts paid up capital and money deposited with it. The 
respondent company remitted the interest due to the Hong 

TruA- Kon ® c °mpany. 

Corpora- t 

tion. Under a notice pursuant to s. 43 of the Act served on the 

respondent company, it was held that that company was to 

he deemed to be the agent of the Hong Kong company, and 

It was assessed to tax under the Act in respect of the 

payments of interest. 


The respondent company in pursuance of s. 66, sub-s. 2, 
of the Act required the Commissioner to refer to the High 
Court questions of law arising out of the decision. 


The questions referred, and the 
sub-s. 1, and 43 of the Act of 1922, 
of the Judicial Committee. 


provisions of ss. 40, 42, 
appear from the judgment 


The High Court (Marten C.J. and Kemp J.), iu answer to 
the questions submitted, held, shortly stated: ( 1 .) that the 
interest paid was a profit or gain accruing or arising to the Hong 
ong company from a business connection in British India 
also directly under s. 4, sub-s. I, and s. 6 (iv.) and (vi.), and 
accordingly was liable to income-tax; (2.) that though the 
respondent company by s. 43 was to be deemed to be an agent 
01 the Hong Kong company for the purposes of s. 42 the 

tax could not be levied upon them, as they had not received 
the interest as required by s. 40. 

The proceedings are reported at I.L.R. 52 B. 702. 

1929. Nov. 5. Dunne K.C. and R.Hills for the appellant. 
The fact that the respondent company did not receive the 
interest on behalf of the Hong Kong company does not relieve 
them of liability. Sects. 42 and 43 deal expressly with the 

profits or gams of a person resident out of British India through 

a business connection therein; there is no ground for reading 

a. 40 with ss. 42 and 43. Under s. 43 the respondent 

% 
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Co. (D- Rogers Pyatt Shellac Co. v. Secretary of State for 
India (2)’; St. Lucia Vsines and Estates Co. v. Colonial Treasurer 
of St Lucia. (3) Moreover, there was no “business connection 
between the two companies. That phrase involves some 
community of interest, whereas here the relations were mere y 
those of debtors and creditors. 


Dunne K.C. replied. 

Nov. 26. The judgment of their Lordships was delivered by 

Viscount Dunedin. The respondents in this case are the 
Bombay Trust Corporation, Ld., who are a company having 
their office in Bombay. A company called the Hong Kong 
Trust Corporation, incorporated in Hong Kong (hereinafter 
called “the Hong Kong company”), lent money, from tune 
to time, on deposit to the respondents at the rate of 5J per 
cent., and the respondents duly paid interest at that rate on 
the money deposited. The senior income-tax officer duly 
served a notice on the respondents in terms of s. 43 of the 
Indian Income-tax Act, 1922, that he intended to treat them 
as agents of the Hong Kong company, and after hearing the 
respondents as to liability, he assessed them to income-tax 
and super-tax as agents of the Hong Kong company in respect 
of the amount of interest in the year of charge The 
respondents appealed to the Commissioner under s. 30 of the 
Act, contending that they were not liable to be so assessed 
and also raising questions as to amount. The Commissioner 
on the hearing of the appeals held that they were properly 
assessed as agents for the Hong Kong company, but altered 
the assessment as to the amount. No further question on 
the amount arises. The respondents, in pursuance of s. 66, 
sub-s: 2, of the Act, required the Income-tax Commissioner 
to refer to the High Court the questions of law arising out of 
'the decision of the Commissioner. 

The questions so referred were as follows: 

“(1.) Whether the interest paid by the Bombay Trust 
Corporation, Ld., to the Hong Kong Trust Corporation, Ld., 


(1) (1922) I.L.B. 

• • 


46 M. 360. 

(3) [1924] A.C. 


(2) (1924) I.L.B. 52 C. 1. 
308. 
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on loans taken by the Bombay Trust Corporation, Ld., from J> C 

the Hong Kong Trust Corporation, Ld., is profits or gains 1929 

accruing or arising to the Iiong Kong Trust Corporation, Ld., Ijs ^ E . 
directly or indirectly through or from any business connection ^tax^ 
or property in British India. sioner, 

(2.) Whether such interest is liable to income-tax undei p RES idency 

the Indian Income-tax Act. Bombay 

(3.) Whether the Bombay Trust Corporation, Ld., can be c ™sr^ 
treated as the agent of the Hong Kong Trust Corporation, Ld., T10 ^. 
for the purpose of s. 42 of the Income-tax Act in respect of 
the interest so paid by the Bombay Trust Corporation, Ld., 
to the Hong Kong Trust Corporation, Ld. 

(4.) Whether the Bombay Trust Corporation, Ld., can be 
deemed to be assessee under s. 42 of the Act in respect of 
any income-tax which might be levied on the interest so paid 
by the Bombay Trust Corporation, Ld., to the Hong Kong 
. Trust Corporation, Ld. 

(5.) Whether the relation between the Bombay Trust 
Corporation, Ld., and the Hong Kong Trust Corporation, Ld., 
was not purely that of a borrower and lender and whether 
the Bombay Trust Corporation, Ld., as borrower, could be 
deemed to be the agent of the lender the Hong Kong Trust 
Corporation, Ld., under ss. 42 and 43 of the Income-tax Act 
in respect of interest payable on such loan and in respect of 
any income-tax that may be chargeable on such interest.” 

The Court answered the questions submitted to them as 
follows:— 

“(1.) Yes, from a business connection, but it also arises 
directly under s. 4, sub-s. 1, and s. 6 (iv.) and (vi.). 

(2.) Yes. 

(3.) and (4.) No, because the Bombay company is not in 
receipt of any such interest on behalf of the Iiong Kong 
company as required by s. 40. 

(5.) The relation between the two companies is that of 
borrower and lender, but having regard to s. 43 the Bombay 
company, though deemed to be an agent of the Hong Kong 
company for the purposes of 40 and 42, should not be 
assessed as they were not in receipt of income.” 
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Appeal lias been granted to Ilis Majesty in Council against 
the above answers. The sections of the Act referred to in 
the answers are as follows:— 

“Sect. 40. In the case of any guardian, trustee or agent 
of any person being a minor, lunatic or idiot or residing out 
of British India (all of which persons are hereinafter in this 
section included in the term ‘beneficiary’) being in receipt 
on behalf of such beneficiary or any income, profits or gains 
chargeable under this Act, the tax shall be levied upon and 
recoverable from such guardian, trustee or agent, as the case 
may be, in like manner and to the same amount as it would be 
leviable upon and recoverable from any such beneficiary if 
of full age, sound mind, or resident in British India, and in 
direct receipt of such income, profits or gains, and all the 
provisions of this Act shall apply accordingly.” 

‘‘Sect. 42. — (1.) In the case of any person residing out of 
British India, all profits or gains accruing or arising to such 
person, whether directly or indirectly, through or from any 
business connection or property in British India, shall be 
deemed to be income accruing or arising within British India, 
and shall be chargeable to income-tax in the name of the agent 
of any such person, and such agent shall be deemed to be, for 
all the purposes of this Act, the assessee in respect of such 
income-tax: 

Provided that any arrears of tax may be recovered also 
in accordance with the provisions of this Act from any assets 
of the non-resident person which are, or may at any time come, 
within British India.” 

‘‘Sect. 43. Any person employed by or on behalf of a 
person residing out of British India, or having any business 
cpnnection with such person, or through whom such person 
is in the receipt of any income, profits or gains upon whom the 
Income-Tax Officer has caused a notice to be served of his 
intention of treating him as the agent of the non-resident 
person shall, for all the purposes of this Act, be deemed to be 
such agent: 

Provided that no person shall be deemed to be the 
agent of a. non-resident person unless he has had an 
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.'Opportunity of ‘ being heard by the Income-tax Officer as to 
•his liability. * : ‘ ' 


J. c. 

1929 


• The High Court were in their Lordships’ opinion clearly 
right in holding that the interest in question was a profit 
nr gain accruing or arising to a person residing out of 
British India-to wit the Hong Kong company-from a business 
connection in British India, and therefore falling under the 
words of s. 42. But the High Court, noting that the Act goes 
on to declare that such profits or gains shall be chargeable 
to income-tax in the name of the agent- who shall be deemed 
to be the assessee in respect of such income-tax, held that the 
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Bombay 

Presidency 

V. 

BOMBAY 

Trust 

corpora¬ 

tion. 


term “agent” was used in the same sense as “agent 


7 7 


IS 



used in s. 40, i.e., a person who receives the said profits and 
gains, and as the respondepts, the Bombay Corporation, 
did not receive the money, but on the contrary paid it, they 
answered questions 3 and 4 in the negative. In the same 
way they considered that “agent” in s. 43 was also over¬ 
ridden as regards its meaning by s. 40, and only applied to 
agents in receipt of the profits and gains. Their Lordships 
are unable to accept this view, as they feel constrained by 
the explicit words of s. 43, which being explicit must rule 
whatever may be the general considerations as to what the 
legislature w r as minded or was likely to do. Taking the words 
as they stand: the respondents have a business connection 
with the Hong Kong company, and “through them” the 
company is in receipt of profits or gains. The necessary 
notice of the intention of the tax officer to treat them as 
agents provided for has been served on them. All this being 
so, what says the section ? They are ‘ ‘ for all the purposes 
pf the Act to be deemed to be such agent.” Now one of the 
purposes of the Act is s. 42. They are therefore to be “deemed 
to be” the agent who is chargeable to income-tax, are deemed 
to be the assessee—the assessee being in terms of s. 2, sub-s.2, 
defined as the person by whom income-tax is payable. Now 
• When a person is “deemed to be” something, the only meaning 
'possible is' that whereas he is not in reality that something 
of Parliament requires him to be treated as if he were, 
lit follows that although the High Court was perfectly right in 
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holding that if s. 42 stood alone “agent” in that section 

* 

would mean an agent in actual receipt of the profits or gains 
which were to be assessed, they failed to appreciate that 
s. 43 puts the person who conies within its term artificially 
into the position of the agent and of assessee under s. 42. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed and the judgment of the 
Commissioner restored. The respondents must pay the 
costs before this Board and in the Courts below. 

Solicitor for appellant: Solicitor, India Office. 

Solicitors for respondents: Linklaters & Pains. 


GUDIVADA MANGAMMA .... Petitioner; 


and 

MADDI MAIIALAKSIIMAMMA . . . Respondent. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

•Appeal to Privy Council-Appeal as of Right- U Value of Subject-matter of 
the suit”—Code of Civil Procedure (Act V. of 1908), s. 100. 

In s. 110 of the Code of Civil Procedure, 1908, dealing with appeals 
to the King in Council from a decree or final order of a High Court, the 
words “the amount or value of the subject-matter of the suit in the 
Court of first instance" mean the amount or value at the institution 
of the suit, not at the date of the decree in the Court of first instance, 
and that meaning is not affected by the alternative condition which 
follows in the section. 

Sulrramanya Aiyar v. Scllammal (1915) I.L.R. 39 M. 843 approved. 

Petition for special leave to appeal from a decree of the 
High Court at Madras (November 1, 1928), reversing a 
decree of a Subordinate Judge. 

The petitioner was plaintiff in a. suit against the respondent, 
his sister, for a declaration of his title to, and for possession 
of, property which had belonged to their deceased mother. 
The property included certain promissory notes payable 


* Present : Viscount Dunedin, Sir George Lowndes, and Sir Binod 
Mitter.- 
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by persons not parties to the suit. For purposes of Court j. c . 
fees the suit was valued at Rs.7200. 1929 

' The Subordinate Judge decreed the suit, but upon appeal Gu ^7 ADA 
to the High Court it was dismissed. mangamma 

An application by the petitioner to the High Court, for a ^maddi^ 
certificate enabling an appeal to the Privy Council was MAMMA . 
dismissed on the ground that the value of the subject-matter 
of the suit in the Court of first instance was not Rs. 10,000 
or upwards so as to satisfy the requirements of s. 110 of 
the Code of Civil Procedure applicable to the case. 

For the purposes of their decision the learned judges 
accepted the petitioner’s contention of fact that if interest 
upon the promissory notes to the date of the decree of the 
Subordinate Judge were included the value exceeded Rs.10,000. 

Sect. 110 of the Code is set out in the judgment of the 
.Judicial Committee. 

' Under the stablished practice of the Board the petitioner 
without appealing from the refusal of the certificate, was 
entitled to contend upon a petition for special leave to 
appeal that he had an appeal by right under the provisions 

of the Code. 

■ 1929. Nov. 15. Narasimlwm for the petitioner. The 
value of the subject-matter of a suit for the purposes of s. 110 
of the Code is what would accrue to the plaintiff it he obtains 
a decree. That in the present case would include interest 
upon the promissory notes. The judgment of the Board in 
• Moti Chand v. Ganga Pershad Singh (1) did not reject the view 
•. that the value at the date of the decree was the test. It is 
well established that the valuation for Court fees is not 
conclusive for the present purpose. 

W . Wallach for the respondent. For the purposes of s. 110 
• the value of the subject-matter of a suit is the value at the 
date of the plaint:' Subramanya Agar v. Sellammal.i 2) 

Although other High Court's have held otherwise, it is submitted 
that the view of the Madras High Court is correct. That 
case dealt with mesne profits and the same principle applies 
f'\ here. Moti Chand’s case (1) does not affect the present 

I • (1) (1901) L. E 29 I. A. 40. (2) (1915) I. L. E. 39 M. 843. 

?!**• 4 . * * * • 
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question. But in any case the petitioner has not shown that 
the value was Rs.10,000 even at the date of the decree. The 
value of the promissory notes to the holder is purely 
problematic. The petitioner by his plaint claimed only 
possession. 

Narasimham. in reply. Subramanya Ayar v. Sellammal (1) is 
distinguishable, as in that case mesne profits were not 
recoverable from the defendant but from others. 


Dec. 3. The judgment of their Lordships was delivered by 

Viscount Dunedin. The ease turned upon whether the 
widow, whose heir the respondent is, took an absolute interest 
in certain properties of the husband or only a life estate. If 
the latter, the respondent had no right. The Subordinate 
Judge held that the widow had only a life estate. The 
High Court reversed. The losing parties then applied for leave 
to appeal to the King in Council, which was refused upon the 
ground that the amount or value of the subject-matter of 
the suit was less than Rs.10,000. 

The appellant now asks for special leave to appeal on the 
ground that the decision of the High Court was wrong in 
the respect that the amount or value of the subject-matter 
of the suit was moT’e than Rs.10,000. The point arises in 
this way. Part of the property in question consisted of 
promissory notes. The promissory notes in the plaint were 
described as of their face value, and, so valued together with 
the other subjects in dispute, the amount of Rs.10,000 cannot 
be reached, but if to the face value of the promissory notes 
is added the interest up to the date of the decree of the first 
Court, then the sum of Rs.10,000 is exceeded. 

The section of the Civil Procedure Code which rules the 
matter is s. 110, which is as follows:— 

“ In each of the cases mentioned in clauses (a) and (b) of 
s. 109, the amount or value of the subject-matter of the suit 
in the Court of first instance must be ten thousand rupees or 
upwards, and the amount or value of the subject-matter 
in dispute on appeal to His Majesty in Council must be the 
same sum or upwards, 


(1) (1915) I. L. R. 39 M. 843. 
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“ or the decree or final order must involve, directly or 
indirectly, some claim or question to or respecting property 
of like amount or value, 

“ and where the decree or final order appealed from affirms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some 
substantial question of law.” 


JC. 

1929 

Guuivada 

Mangamma 

V. 

Maddi 

Mahalaksh 

MAMMA■ 


Case (a) of s. 109 is an appeal from a decree passed on 
appeal by a High Court, and therefore the present ease is 
within ease (a). Now, it is a matter of history that the present 
section of the Code was an amended form of the enactment 
which prior to the Code controlled the matter, b p to 1874 
appeals to the Privy Council were governed by the Order 
in Council of April 10, 1838. The words then were “amount 
or value of the subject-matter in dispute in appeals to Her 
Majesty in Council.” Upon that there were decisions 
of the Privy Council that interest on money claims and mesne 
profits of immovable property subsequent to the date of the 
suit, but awarded by the decree, might be reckoned, but none 
subsequent to that date. Then came the Privy Council 
Appeals Act (VI. of 1874), and subsequently the Code of 
Qivil Procedure, which imposed the additional condition as 

to the value in the Court of first instance, which is not included 

« * 

in the Order above quoted. In 1901, in the ease of Moti Chand 
v. Ganga Parshad Singh (1), their Lordships held that the 

word “ and " meant “ and ” and not “ or,” so that each of 

*■ • • 

the two conditions had to be separately fulfilled. In that 
case the amount recoverable even under the decree in the 
first Court did not amount to Rs. 10,000, so that the present 
position did not arise. 

, • The question did, however, arise in India, and the 

Calcutta (2) and Madras Courts gave contrary decisions. 

Their Lordships consider that the Madras Courts were right. 

The case is Suhramanya Ayar v. Sellammal.( 3) In that 
♦ . 

(1) L. R. 29 I. A. 40. Prasad Tiwari (1922) I. L. R. 45 A. 

(2) Dalgleish v. Damodar Narcrin 133 and V. S. T. TJuwisundassen v. 

If Chowdhry' (1906) I. L. R. 33 C. 1280; S. £1. A. R. B. M. Chetty Firm ( 1925) 
§1 fee also Oajadhar Mahtou v. Ambika I. L. R. 3 R. 405. A. M. T. 

"T.(3) I. L.R. 39 M. 843. 
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ease the question was as to mesne profits. If mesne profits 
from the date of the institution of the suit to the date of the 
decree were added the sum of Rs.10,000 was exceeded, secus 
if not. The Courts held that they could not be added, and 
their Lordships agree with their reasoning, which, indeed, 
treated the question under the first part of the section as 
completely clear, but considered whether the second part, 
“or the decree or final order must involve,” etc., made any 
difference, and held that it did not, for reasons which 
commend themselves to their Lordships. 

, Learned counsel for the petitioner sought to distinguish 
e a saying that it applied to mesne profits and not 
to interest, and also that there the pecuniary claim was 
directly made and not, as here, a claim for a promissory 
note itself, leaving the pecuniary claim to be worked out 
by action against the maker of the promissory note. But, 
in truth, mesne profits arc much more akin to the interest 
sought to be added by computation in this case than the 
case of interest directly sued for, for they are something 
attaching to the subject claimed and not what is the subject 
of a direct claim. Further, the point that there is here no 
direct action for the money, but only for the thing that will 
bring in the money, so far from helping the appellant, is all 
against him. Who can tell whether there will be any interest 
due under the promissory note? The maker of the promissory 
note may have many defences. The truth is that it is 
somewhat of a concession to allow the promissory notes to be 
ranked as at their face value. That concession is allowed, 
and that is the utmost that can be said to be the value as 
at the institution of the suit. To add what may eventually 
turn out to be accrued moneys after that date and up to the 
decree is to go far beyond what has been conceded and is 
in the teeth of what their Lordships hold to be the true 
meaning of the Code. 

Their Lordships will therefore humbly advise His Majtsty 
that the application should be dismissed with costs. 

Solicitors for appellant: C ha pm an- Walker & Shephard. 

Solicitors for respondent: T. L. Wilson & Co. 
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The High Court (reversing the trial judge) held that the 
separation was not proved, and made a decree in favour of 
the plaintiffs. 

1929. July 12, 15. Dunne K.C. and Colombos for the 
appellants. 

E. B. Raikes K.C. and M. M. Bhatt for the respondents. 


Dec. 3. The judgment of their Lordships was delivered by 
Sir Binod Mitter. This is an appeal from a decree of 
the High Court of Judicature at Bombay dated September 15, 
1925, reversing a decree of the Subordinate Judge of Dharwar 
dated June 25, 1923. 


The following pedigree will show the relationship of the 
parties to the litigation and their ancestors:— 


% 




*. 

« 


Dod-Baswantrao, d. 1893. 

I 

i 

Baswantrao 


Second Wife, First Wife, 
Basava. Gangabai. 

Defendant No. 2. Defendant No. 1. 

I 


Virupax. Shankargowda. 
Defendant Defendant 
No. 3. No. 4. 

Alleged adopted son*. 

Dod-Baswantrao died in 1893. He left two sons, Somappa- 
gowda (hereinafter referred to as Somappa) and Baswantrao. 
Dod-Baswantrao owned and possessed considerable watan 
land in the villages of Hallikeri and Annigeri, Bhadrapur 
and Basapur. Somappa died on February 28, 1911, and 
Baswantrao on October 11, 1911. Baswantrao left • two 
widows, Gangabai, defendant No. 1, and Basava, defendant 
No. 2. Gangabai is said to have adopted either the 3rd or 
4th defendant: in litigation between them a compromise 
was effected by which the adoption of the 3rd defendant 
was upheld. 

Only two questions have been debated before the Board, 
and they are: (1.) was there a partition between Somappa 
and Baswantrao between the years 1898 and 1900? and (2.) are 


Somappagowda 


Nilapagowda. Fakirapagowda. 

Plaintiff No. 1. 

I 


I I I 

Irbasapgowda. Bapusaheb. Chikkappa. 
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On the death of Baswantrao the name of his widow was 
entered in the mutation register, and the reason given for 
such mutation was the separation of the two brothers. 

It will be sufficient if their Lordships, by way of illustration, 
refer to one entry only—namely, Survey No. 103 in the 
Ilallikeri reeord-of-rights (p. 207 of the record). Baswantrao 
is described there as the separated younger brother of the 
inamdar, i.e., Somappa, and the reason of the transfer from 
the name of Somappa to that of Baswantrao was given as 
private partition. There is a reference in the register of the 
record of rights to the mutation register of 1911 to 1912. 
which also states that private partition had been effected 
between the two brothers. 


It appears from a perusal of the Act and the rules framed 
thereunder that the Act imposed on the officers concerned 
the duty of making the most careful public inquiry before 
recording any entry. Further, there are provisions for 
checking from time to time the correctness of entries 
made to prevent incorrect entries remaining on the 

records. 

Sect. 3 directs the preparation, revision and correction of 
the record-of-rights and register of mutation. Sect. 3, 
cl. 1 («), directs (inter alia) the preparation and the main¬ 
tenance of a register containing the names of persons 
who are the owners, holders, mortgagees, landlords and 
tenants of the land. Sub-s. 3 directs that there shall be 
kept a register of mutations. Sect. 4, sub-s. 1, directs that 
any person acquiring land by partition shall report in writing 
his acquisition of such right to the village accountant within 
three months of the date of such acquisition. Sub-s. 5 
requires the village accountant, on receipt of such report, 
to give notice in writing of the same to all persons appearing 
from the report to have any interest in the subject-matter 
thereof and to enter such report in his register of mutations. 
Rules were framed under the Record-of-Rights Act, and rule 2 
requires the village accountant, as soon as the preparation 
of the record has begun in any village, to cause notice thereof 
to be published by beat of drum throughout the village and 
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it, and they may, in short, form a not unimportant part of 
the testimony as to fact which is available. But to give 
them any higher weight than that might open the way for 
much injustice, and afford temptation to the manipulation 
of records, or even of the materials for the first entiy. 

Their Lordships do not hold that the entries made under 
Bombay Act IV. of 1903 are in any way conclusive, but they 
are evidence of the facts recorded therein. The pronounce¬ 
ment of Lord Shaw that the importance of revenue records 
varies with circumstances applies directly to the present case. 
Their Lordships have already pointed out the manner in 
which entries under the Bombay Act IV. of 1903 were made 
and the strict scrutiny to which they must have been 
subjected. The entries exhibited in this case spread over a 
series of years. The Act, as has been pointed out, contains 
careful provisions for the entries being checked from time to 
time, and in the circumstances of this case the entries are 
in their Lordships’ opinion cogent, though not conclusive, 
evidence of the facts recorded therein. 


) 


J 



It appears from the judgment of the High Court that the 
plaintiff-respondents, who were the appellants before that 
Court, argued that separate possession originated from a 
mutual agreement between the two brothers to the effect 
that Somappa should enjoy the profits of Annigeri, Bhadrapur 
and Basapur, and that Baswantrao, the younger brother, 
should enjoy the profits of Hallikeri, and the High Court 
accepted this argument. There is no trace of any such 
agreement in the pleadings, nor was any issue framed on this 
point. No evidence was led by the plaintiff-respondents, 
nor did they cross-examine the witnesses of the appellants 
on this point. Nilappa, however, in his application dated 
February 19, 1914, alleged that the lands in the possession of 
Baswantrao were given to him for maintenance in accordance 
with the practice of the family from ancient times. This 
matter was inquired into by the mamlatdar, who decided r 

against Nilappa. Nilappa appealed against this decision, 
but the collector on February 24, 1915, on appeal upheld 
the decision of the mamlatdar and the matter was allowed to 







j ^ ^ _J -j 

- =—_ £: : :: 7 _ r 


1 z~^--- Z~ 

“ .. -.r^ --- .. —..- Z _ ;- I 

= LJ__ c _j. ; 


E'^Sls I 51- t: SSi-ilSsE - 


gl 3j-lTjr; -3 ?; 


: s'.ci: $y.i 

- - r . : _ -V '-_ r~ 

t - : . _ „ __^ 

' 

=- — ~£ : — 






V- -H -**.- 






-- : *=- : ' : - •= -'~r|i i .^4=*.-=-: 












- r 

• * 

— 

— 

-- * 


~r j 

: :Jt]-~~ V “jf 


MmMmi 

-i 1.2- il ; 

i n »c* s — ^ 




-— r -- — «-'. 




























-r jts 

SS-i. 






















































































































68 


INDIAN APPEALS. 


[L.R. 



1929 


Gangabai 

FaKLK- 

GOWDA. 


the ground of its inequality would apply with greater force 
against the arrangement of separate enjoyment, particularly 
so as there were transfers of property on the basis of such 

arrangement. 

Counsel for the respondents placed great reliance upon a 
mortgage of lands in Bhadrapur, dated November 6, 1909, 
executed by Baswantrao in favour of Shamcharya. The 
document, after reciting that Baswantrao and his brother 
Somappa had requested the mortgagee to advance a sum of 
Rs.5000, purported to empower him (to enjoy the property 
for twenty years commencing from the year 1911-12. 
Somappa complained to the authorities that Baswantrao had 
no power to execute this mortgage, as the property belonged 
to him solely, and thereupon inquiries were held by the 
revenue authorities, in course of which both the brothers and 
the mortgagee were examined. Somappa asserted that 
Baswantrao had no right of ownership over the land in 
question, but he also stated that their family was joint. 
Baswantrao said that Somappa and he were joint and that at 
Somappa’s request lie had executed the deed. The revenue 
authorities held that the mortgage was not a valid mortgage 
and they refused to recognize it. The learned Subordinate 
Judge also held that this mortgage was a fictitious trans¬ 
action, as Nilappa purported to pay back the said sum of 
Rs.5000 to the mortgagee. The High Court, however, placed 
very great reliance upon this document. 


It appears to their Lordships that Baswantrao at the time 
of the mortgage was heavily involved and had already 
repeatedly mortgaged lands at Hallikeri, and if, therefore, he 
wanted further money on mortgage of lands outside Hallikeri, 
it is not difficult to see that, in order to make out a title to 
the mortgagee, it was necessary for him to assert that the 
estate was joint and that he had been requested by Somappa 
to execute the mortgage. The latter statement, according 
to the evidence of Somappa, was false. Baswantrao’s state¬ 
ments, although prima facie admissible against the appellants 
as admissions, are clearly explained by the circumstances 
under which the mortgage was executed. Somappa no doubt 
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Baswantrao, has wholly failed. (/*) The suggestion of the 
respondents that tlie separate possession and appropriation 
of the income of Basapur, Annigeri and Bhadrapur by 
Somappa and that of Ilallikeri by Baswantrao originated 
from mutual arrangement, as opposed to partition of these 
four properties, has not been proved, (i) On the death of 
Baswantrao his widow Gangabai enjoyed the properties 
of Ilallikeri exactly in the same way as Baswantrao did. 
(,/) That in the mutation registers prepared in 1918-19 under 
Ihe Bombay Act No. IV. of 1913 Gangabai was recorded as 
the owner of Ilallikeri. Under s. 135 (j)*of this Act an entry 
in the record of rights and register of mutations is presumed 
to be correct unless the contrary is proved. 


The learned Subordinate Judge believed some of the 
witnesses who were examined before him on the issue of 
partition, and the evidence of these witnesses has been 
corroborated by the documentary evidence. Their Lordships 
see no reason to disagree with the Subordinate Judge as to 
Ins estimate of such evidence, and they are clearly of opinion 
that, there had been a partition between the two brothers 
during their lifetime. 


[The judgment then considered the evidence as to an 
adoption having taken place, which is not material to this 
report, and held thereon that the plaintiff-respondents had 
failed to disprove the adoption of defendant No. 3. The 
judgment concluded:] 


Then- Lordships therefore are of opinion that the judgment 
and decree of the High Court should be reversed and' that 
of the learned Subordinate Judge restored. The appellants 
are entitled to their costs, and their Lordships will humbly 

.advise His Majesty accordingly. . ‘ 

• * • •• 

• • * • 

Solicitor for appellants: H.S.L. Polak. 

- Solicitors for respondents< T,L. Wilson & Co. 
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ATTA MOHAMMAD 

4 

AND 

THE KING-EMPEROR 


Appellant ; j. c.* 

1929 
Dec. 6. 

Respondent. 


ON APPEAL FROM THE HIGH COURT AT LAHORE. 


Criminal Law—Alleged Irregularity in Procedure—Absence of substantial 

Injustice—Function of Judicial Committee in Criminal Cases. 

Seven persons, including the appellant, were charged that they were 
members of an unlawful assembly armed with deadly weapons, and that 
in furtherance of a common intention one of them, the appellant, caused 
the death of a named person, and that all were thereby guilty under, 
ss. 149 and 34 of the Indian Penal Code, of causing the death, and thereby 
committed, an offence punishable under ss. 302, 149, 148 and 34 of that 
Cod©. At the trial the appellant, who pleaded an alibi, was alone found 
guilty; 'he was found guilty of being the intentional cause of the death 
of the person killed, and he was sentenced to death under s, 302. An 
appeal to the High Court on the evidence was dismissed. On an appeal 
to the Privy Council he complained for the first time: (1.) that as he 
’ was not charged under &. 300 of the Code, and the other accused were 
acquitted, he should not have been convicted; (2.) that it was not 
, explained to him that he might be convicted under s. 300, and that he 
was thus deprived of the opportunity of putting forward what might 
have been a successful defence under that section:— 

Held, that as there was a complete absence of substantial injustice, 
or of anything which outraged what is due to natural justice in criminal 
' cases, the appeal should be dismissed. 

Their Lordships do not act a& a Court of Criminal Appeal, and are not 
concerned to regulate the procedure of Courts in India, or to criticize 
what is mere matter of procedure; the questions raised, whether of 
any substance or not, were questions for the Indian Courts. 


Appeal (No. 9 of 1928) by special leave from a judgment 
of the High Court (April 29, 1929) which confirmed a judgment 
of the Sessions Judge at Mianwali (February 1, 1929) 
convicting the appellant of murder and sentencing him to 



The material facts appear from the judgment of the 
Judicial Committee. 

v 

*}Present •. Visoount Sumkes, Lord Thankerton, and Bib Binod 
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Special leave to appeal was granted by the Lord Chancellor, 
Lord Darling and Lord Homlin on July 29, 1929. (1) 

1925). Dec. 6. Morey for the appellant. Under s. 221, 

sub-ss. 1 and 4, of the Code of Criminal Procedure the appellant 

was entitled to have all the sections under which he was 
charged clearly stated. He was charged only under ss. 149 
and 34 of the Penal Code, which relate respectively to unlawful 
assembly and the acts done by several persons in furtherance 
of a common intention. All the other accused being acquitted 
the appellant, could not be convicted under the charge as 
framed. There was no reference to s. 300 (murder), and 
though s. 302 was referred to that was only as to the 
punishment to which he would be liable upon a conviction 
under either s. 149 or s. 34. The circumstances above stated 
constitute so serious an error of procedure that this appeal 
should be allowed; that course would be in accordance with 
the practice of the Board in criminal matters: Dal Singh v. 
The King-Emperor. (2) Further, it was not explained to 
the appellant that under the charge framed he could be 
convicted as though he had been charged under s. 300. Had 
he so understood, he might have put forward the defence 
that he personally acted in self-defence, but that would have 
been no defence on the charge framed of causing death 
in conjunction with others. [Reference was made also to 
King-Emperor v. Mathura Thakoor (3) and Aiyavu v. Queen- 

Empress. (4)] 

Dunne K.C. and Wallach for the respondent. A charge of 
murder against the appellant was clearly involved in the 
charge framed, as it stated that he had committed an offence 
punishable under s. 302 of the Penal Code, which in terms 
provides the punishment for murder. The form of the charge 
was in accordance with that provided by the Code of Criminal 
Procedure, Sch. V., Form 28. There was no error in stating 

(1) The terms of the charge, and vacation might cause delay which 
other material particulars of the case, would be avoided by granting 
were not fully before the Board. It special leave.—A.M.T. 
appeared that an adjournment of the (2) (1917) L.R. 44 I.A. 137,146. 
hearing of the petition over the long (3) (1901) 6 Cal.W.N. 72, 78. 

(4) (1885) I.L.R. 9 M. 61. 
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the charge; if there was, the accused was not misled, and the * JC * 

error was therefore immaterial under s. 225 of the Code of 1929 

'Criminal Procedure. Though the accused was represented by ^ A 

a pleader, he did not raise the present objection upon appeal Mohammad 
to the High Court. Even if there was an irregularity, The 

which is not admitted, it was merely one of procedure which Emperor< 

resulted in no injustice whatever. 

Morey replied. 

The judgment of their Lordships was delivered by 

Viscount Sumner. As this is a capital case, and as the 
conviction took place so long ago as February last, their 
Lordships think it best to give their reasons for the conclusion 
at which they have arrived, without taking further time to 
put them into writing. 

The appellant’s conviction and sentence having been 
confirmed on appeal, he applied to their Lordships last July 
for special leave to appeal. His petition was allowed, his 
point being in substance that he had been convicted without 
having had a fair opportunity of knowing what the charge 
was that he had to meet, and particularly of raising defences 
other than the one raised, or of relying on any circumstances 
which would have reduced the offence to a minor one. Under 
those circumstances their Lordships did what they rarely 
have • occasion to do, and advised His Majesty in Council 
to grant special leave ex abundanti cautela, so that it might 
be discussed at length whether he had in truth been deprived 
of so important an opportunity. 


• Mr. Morey has put the case before their Lordships, as he 
always does, with great clearness and fairness. He complains 
that the charge recorded was that Atta Mohammad and a 
number of others, seven in all, were members of an unlawful 


\m: 


.assembly armed with deadly weapons and that in prosecution 
<of a common object and in furtherance of a common intention, 
one of the members, Atta Mohammad, caused the death of 
jQhulam Mohammad, and all were thereby, under ss. 149 
v$pd 34 of the Indian Penal Code, guilty of causing the death 
of Ghulam Mohammad, and thereby committed an offence 
io 
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punishable under ss. 302, 149, 148 and 34 of the Indian Penal 
Code. Sect. 34 was introduced by way of amendment or 
addition afterwards. The phraseology of the charge is 
common, but it is true that of these sections which are f 
mentioned one after another, some refer to the substance of 
the offence, and others, or one, at any rate, of them, to the 
punishment of the offence. 


As the result of the trial, the appellant alone was found 
guilty, but he was found guilty of being the intentional cause 
of the death of Ghulam Mohammad. He appealed, and 
admittedly his notice of appeal contained no suggestion what¬ 
ever of the case that is now made on his behalf. He had 
• 

pleaded an alibi at the trial, and in his grounds of appeal he 
embodied various criticisms upon the weight of the evidence, 
and then he added that an assault under these conditions 
would amount to private defence, and that the offence does 
not. amount to murder and that the sentence called for should 
have been much lighter. He appeared by an advocate on 
the appeal and had been legally defended at the trial, and it 
is as clear as possible that, with full knowledge of the course 
which the trial had taken, neither the appellant himself nor 
those who represented him had any sense whatever of the 
injustice that is now urged or any idea of his having been 
deprived of the opportunity of knowing the charge on which 
he was tried or of raising defences appropriate to that charge. 

The argument is that because there was no specific 
mention of s. 300 of the Indian Penal Code as the section 
under which he was being proceeded against, and because 
he was charged, as a member of an unlawful assembly, 
with acting with a common object and in furtherance of 
a common intention, he being the person who struck the 
blow, the acquittal of all the other persons put an end 
to that charge, and the possibility that he might be never¬ 
theless convicted under s. 300 was one that had never been 
explained to him properly or at all, and one which it must- 
be taken did him the serious injustice of misleading him 
‘as to his true position and depriving him of what might have 

, , r < . • 0 , ' 

-been a successful defence. 
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The proceedings on the appeal, however, make it quite 
Olear that in fact he was deprived Of no proper opportunity, 
that the nature of the charge was quite sufficiently known to 
him and to the advocate who appeared for him, and that He 
was unconscious of haying suffered any wrong of that kind 
until the appeal fell into able hands in this country. 

It is well to add that there has been no complaint that he 
was not separately indicted, and no reliance has been placed 
on s. 233 of the Criminal Procedure Code; the case has been 
.solely put upon departure from the statutory provisions as 
to stating and explaining the particular charge, which has 
been proceeded with. 
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Under these circumstances their Lordships think it quite 
plain that there has been no departure from the requirements 
of natural justice, and that there has been a trial which in all 
substance was fair and which has given the prisoner every 
real opportunity that he required to understand the charge 
and make his defence. 

The practice of their Lordships’ Board is so well settled 
with regard to such a case that it is unnecessary to cite 
.authorities or to re-state principles.. The most that is said 
'here is that certain statutory requirements of procedure 

were not satisfied, and as their Lordships have so often had 

• * ... 

occasion to say, India is provided by law with a complete and 
carefully devised Criminal Procedure Code applicable to the 
Courts of criminal review, which have considered this case 
and the functions of which have been discharged. Their 
'Lordships, .in advising Ilis Majesty, do not act in criminal 
matters as a Court of Criminal Appeal, and are not concerned 
"to regulate procedure of Courts in India or to criticize what is 
mere matter of procedure. Accordingly, their Lordships find it 
Unnecessary to discuss the points which have been raised as to 
the propriety of such a form of indictment as this, as to the 

1 1 utility and extent of explanations such as the Code refers to, 

i "end as to £he validity of such sections as s. 225 as an answer 
any irregularity that there may have been. They do not 
desire it to be understood that they think that the contentions 

I iaised -on behalf of the appellant on those points could be 

jjp :• 
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sustained. No opinion was expressed in the Court below as 
regards that, and the point was never considered there. Their 
Lordships have, therefore, nothing to say upon these questions 
except that they are questions for the Indian Courts in the 
exercise of their criminal jurisdiction. 

In the complete absence of any substantial injustice, in the 
complete absence of anything that outrages what is due to 
natural justice in criminal cases, their Lordships find it 
impossible to advise His Majesty to interfere. Their Lordships, 
therefore, will humbly advise His Majesty that for these 
reasons this appeal should be dismissed. 

Solicitors for appellant: T.L. Wilson & Co. 


Solicitor for respondent: Solicitor, India Office. 
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J* c * RAM NARAIN and Others (Plaintiffs) . Appellants; 


1929 
Dee. 12. 


AND 


RADII A KISIIEN MOTI LAL CHAMARIA | 


\ Respondents 


FIRM (Defendants) .... j 
ON APPEAL FROM THE CHIEF COURT OF OUDH. 


Company-Mortgages created bp Company-Begistraticn-Priority in Liqui¬ 
dation-Construction of Order of Court-Indian Companies Act (VII. of 
1913), ss. 109, 120. 

On August 10, 1922, a company created upon part of its immovable 
property a mortgage and a second mortgage. Neither mortgage was 
registered within twenty-one days in compliance with s. 109 of the 
Indian Companies Act, 1913; but the time having been extended in 
each case under s. 120, the second mortgage was registered on 
November 23, 1922, and the first on December 22, 1922. The order, 
dated December 6, 1922, granting the extension of time in the case of 
the first mortgage provided that the registration was to be “without 
prejudice to the rights of any mortgagee accrued in the meantime.” 
Upon a question of priority in the liquidation of the company:— 

Held, that the effect of the order was not to give the second mortgago 
priority over the first mortgage. 

. In re Monolithic Building Co. [1915] 1 Cli. 643 distinguished. 

Appeal (No. 9 of 1928) from a decree of the Chief Court of 
Oudh (November 26, 1926) varying a decree of the 
Subordinate Judge of Unao. 

*Prcstnt: Lord Atkin^ Sir Joh Wallis, and Sir Lancelot Sanderson. 
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The appellants brought a suit against the Pioneer Mills, Ld., 
upon a mortgage dated August 10, 1922, executed by that 
Company. Subsequently a winding-up order was made against 
the company. The appellants were given leave under the 
Indian Companies Act, 1913, s. 171, to continue their suit 
$nd the liquidators were brought on the record as defendants. 
The present respondent firm was added as a defendant, as 
they claimed a charge on the company’s assets under a 
mortgage to them by the company dated August 31, 1922, 

which was registered on September 21, 1922. 

The Chief Court, varying the decree of the trial Court, 
decreed the plaintiffs Rs.4,18,666-10-0 against assets of the 
company in the hands of the liquidators, subject however 
to a prior charge in favour of the defendant firm under the 
mortgage to them of August 31, 1922. 

Upon the present appeal the Judicial Committee found 
upon the facts that the mortgage of August 31, 1922, was 
without consideration. Thereupon there arose the question 
which alone is the subject of the present report—namely, 
the right of priority between the mortgage of August 10, 
1922, sued on, and a mortgage of the same date executed by 
the company in favour of the Tata Industrial Bank, Ld., 
and assigned to the defendant firm in 1923. Both these 
mortgages were secured upon the company’s refinery. The 
mortgage to the plaintiffs, which was in terms a second 
mortgage upon the refinery, was registered under the Indian 
Companies Act, 1913, on November 21, 1922; the mortgage 
• to the bank was not so registered until December 22, 1922. 
The order extending the time for registering the mortgage 
to the bank was dated December 6, 1922, and provided 


'■ that it was made “without prejudice to the rights of any 
mortgagee accrued in the meantime’ 

% The material facts and the terms of ss. 109 and 120 of the 
jj Indian Companies Act, 1913, appear from the judgment of 
the Judicial Committee. 

1929, Nov. 5, 7, 8, 11, 12. Upjohn K.C. and Dube for 

tb» appellants. 

C.: and Swords for the respondent firm. 


mmmm'y;::. 
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Reference was made to In re Monolithic Building Co. (1) 
and In re Cardiff Workmen's Cottage Co. (2) 

Dec. 12. The judgment of their Lordships was delivered by 

S.ir Lancelot Sanderson . This is an appeal by the 
plaintiffs against a judgment and decree of the Chief Court 
of Oudh, dated November 29, 1926, which partly affirmed 
and partly reversed a judgment and decree of the Subordinate 
Judge of Unao. 

The plaintiffs are the representatives of Bilas Rai Hardat 
Rai, a mercantile firm of Nayaganj, Cawnpore. The defendants 
were the Pioneer Mills, Ld., and the respondent firm 
Radha Kishen Moti Lai Chamaria. The Pioneer Mills, Ld. 
(hereinafter called “the company”), was registered under 
the Indian Companies Act, 1913, and carried on the business 
of sugar manufacturers; the factory was at Unao and the 

head office was in Calcutta. Radha Kishen Moti Lai Chamaria 

• • 

(hereinafter called “the defendant firm”) carried on their 
business in Calcutta. 


The main question in this appeal is whether a mortgage 
dated August 31, 1922, executed by the company in favour 
of the defendant firm, ever took effect as a valid security, 
the plaintiffs alleging that there was no consideration in 
respect thereof. 

The learned Subordinate Judge found in favour of the 
plaintiffs on this issue. The plaintiffs’ suit was for the re¬ 
covery of four lakhs of rupees principal and Rs.18,666 interest 
on a mortgage dated August 10, 1922, executed by the 
company in favour of Bilas Rai Ilardat Rai. The learned 
Subordinate Judge made a decree in favour of the plaintiffs 
for the sum of Rs.2,68,000 and interest thereon, and directed 
that the plaintiffs should withdraw that amount from, the 
moneys held in deposit by the Imperial Bank of Calcutta. The 
company was in liquidation and the said moneys in deposit 

represented the proceeds of the sale of the company’s assets. 

• • * 

The defendant firm appealed to the Chief Court of Oudh; 
the plaintiffs also appealed against that part of the Subordinate 
Judge’s decree which disallowed a portion of the plaintiffs* 
(1) [1915] 1 Ch. 643. (2) [19061 2 Ch. 627, 
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claim oil their mortgage. Both appeals were allowed by the 
Chief Court, and the plaintiffs’ claim was decreed for 
Rs.4,18,666-10-0 with 8 per cent, per annum interest from 
March 15, 1923, till realization against the liquidators 
‘‘subject to the prior incumbrance in favour of Radha Kishen 
Moti Lai Chamaria, defendant No. 2, under the deed of 
mortgage dated August 31, 1922.” 

No question arises in this appeal as to the amount due to 
the plaintiffs on their mortgage. The appeal is against that 
• part; of the decree which directed that the plaintiffs claim 
should be subject to the prior incumbrance in favour of the 
defendant firm under the mortgage of August 31, 1922. 


J.C. 

1929 


Ram 

Nar^in 

v, 

Raqha 
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/ The liquidation of the company was in consequence of 
an application made by the company on April 9, 1923, to 
the High Court at Calcutta, which made an order on June 4, 
1923, for the winding up of the company. The company 
and the liquidators are not parties to this appeal. 


The material facts are as follows:— 


' On August 10, 1922, the company executed a mortgage 
in favour of the plaintiffs to secure a sum of four lakhs and 
interest at 8 per cent, per annum. The property comprised 
in the mortgage was the sugar refinery at Unao and the 
distillery, including engines, machinery, buildings and lands, 
eonsidered to be part and parcel of the said sugar refinery 
and distillery. It was stipulated that the mortgage should 
be treated as a second mortgage against the sugar mills (which 
it was agreed meant the refinery), and as a first mortgage 
against the distillery. 

The above mentioned mortgage was not registered in 
pursuance of the provisions of the Indian Companies Act. 
6f 1913 until November 21, 1922. The time for registration 
’fras extended by an order of the High Court at Calcutta dated 
I? November 14, 1922, for three weeks from the date of the order, 
jft^ On the same day, August 10, 1922, the company executed a 
mortgage in favour of the Tata Industrial Bank, Ld. (berein- 
| after called “the bank”) . It recited that the bank had agreed 
|fti Opfcri a cash credit loan account to the extent of five lakhs 
of rupees, and in consideration of the advances to be made 
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and as security for the repayment the company pledged and 
hypothecated to the bank all the stocks of gum, sugar, molasses, 
coal, gunny bags and other articles from time to time on 
the premises of the company’s refinery at Unao or at any 
other place which might be used as a godown. In further 
consideration of the said advances the company mortgaged 
the immovable property and machinery mentioned in a 
schedule, the whole of which were declared to be free from 
incumbrances. The premises thus mortgaged were the refinery 
and the machinery attached thereto. It was on these premises 
that the plaintiffs held a second mortgage. 

The above mentioned mortgage in favour of the bank 
was not registered under the Companies Act until December 22, 
1922. The time for registration had been extended by an order 
of the High Court at Calcutta dated December 6 for three 
weeks from the date of the order. It will be necessary to refer 
to the terms of this order in detail when another part of this 
case comes to be considered. 

On August 31, 1922, the company executed a mortgage 
in favour of the defendant firm to secure an advance of 
five lakhs of rupees. This mortgage comprised both the 
refinery and the distillery and the machinery appertaining 
thereto. It was recited therein that the consideration for 
the mortgage was the sum of five lakhs paid by the defendant 
firm to the company at or before the execution of the mortgage, 
the receipt whereof the company acknowledged. The mortgage 
contained a proviso for redemption, and the company coven¬ 
anted that it was lawfully seised and possessed of the said 
mills, lands and premises, free from all incumbrances. 

The mortgage was executed by three directors of the 
company, and at the end of the mortgage deed there was the 
following memorandum: “Consideration by cheque to the 
Tata Bank, Ld., No. 1332, dated this day, for Rs.5,00,000, 
on the Imperial Bank, Burra Bazar Branch.” This was signed 
by the same three directors. 

. The mortgage of August 31, 1922, in favour of the defendant 
firm was duly registered in compliance with the provisions 
of the Companies Act on September 21, 1922. 
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This is the mortgage to which the plaintiffs’ claim Mas 
made subject by the decree of the Chief Court, and which the 
plaintiffs allege was in fact withoiU any consideration. 

[The judgment dealt at length with a correspondence which 
then took place between the defendant-respondent firm 
and the Tata Industrial Bank, Ld.; it was found that the 
five lakhs were not paid or credited to the company or held 
in trust for it under the mortgage of August 31, 1922. The 
judgment continued :—j 

Their Lordships are of opinion that the arrangement 
made on August 31, 1922, between the company and the 
defendant firm, of which the defendant firm’s mortgage was 
part, was never carried out; and that the arrangement 
made between the bank and the defendant firm in April, 1923 
(which included the assignment to the firm of the mortgage 
of August 10, 1922, from the company to the bank), was a 
transaction of an entirely different nature and on different terms, 
to which the company were not parties, and from which the 
company obtained no benefit. They are, therefore, of opinion 
that there was no consideration in respect of the mortgage? 
in favour of the defendant firm dated August 31, 1922. 
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The result is that their Lordships are unable to agree with 
that part of the decree of the Chief Court which directed 
that the plaintiffs’ claim should be subject to the prior 
incumbrance in favour of the defendant firm under the 
mortgage of August 31, 1922. 

There is, however, a further matter to be considered. The 
learned counsel for the plaintiffs argued that, although the 
defendant firm by means of the assignment became entitled 
to the security held by the bank, whieli included a mortgage 
over the refinery, the plaintiffs’ mortgage, which was on 
both the refinery and the distillery, had priority over the 
bank’s mortgage, even though the two mortgages were 
executed on the same day—namely, August 10, 1922, and 
the terms of the plaintiffs’ mortgage expressly stated that 
the plaintiffs’ mortgage should be treated as a second mortgage 
against the sugar mills, i.e., the refinery. The basis of the 
. learned counsel’s argument was that whereas the plaintiffs’ 
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mortgage was registered in pursuance of the Indian Companies 
Act of 1913 on November 21, 1922, the bank’s mortgage was 
not registered until December 22, 1922, and that the order 
of the High Court of Calcutta of December 6, 1922, by which / 
the time for registering the bank’s mortgage was extended, 
provided that the order should be without prejudice to the 
rights of any mortgagee accrued in the meantime. 

It was argued that by registering their mortgage on 
November 21, 1922, the plaintiffs acquired a right which 
they did not possess before, and consequently that such 
right could not be prejudiced by the subsequent order of 
tlie High Court or by the registration of the bank’s mortgage 
in pursuance of the said order. 

The order of the High Court was made under s. 120 of the 
Indian Companies Act. Sect. 109, which should first be 
referred to, is as follows: “ Every mortgage or charge created 
after the commencement of this Act by a company and being ^ 

either_(c) a mortgage or charge on any immovable property, 

wherever situate, or any interest therein: shall, so far as any 
security on the company’s property or undertaking is thereby 
conferred, be void against the liquidator and any creditor 
of the company, unless the prescribed particulars of the 
mortgage or charge, together with the instrument ('if any) 
by which the mortgage or charge is created or evidenced, or 
a copy thereof verified in the prescribed manner, arc filed 
with the registrar for registration in manner required by this 
Act within twenty-one days afte the date of its creation, 
but without prejudice to any contract or obligation for 
repayment of the money thereby secured, and when a 
mortgage or charge becomes void under this section the 
money secured thereby shall immediately become payable.” 

Sect, 120 is as follows: “ The Court, on being satisfied 
that the omission to register a mortgage or charge within the 
time required by s. 109, or that the omission or misstatement 
of any particular with respect to any such mortgage or charge, } 
vvas accidental, or due to inadvertence or to some other 
sufficient cause, or is not of a nature to prejudice the position 
of creditors or shareholders of the company, or that on other 
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grounds it is just and equitable to grant relief, may, on the 
application of the company, or any person interested, and 
on such terms and conditions as seem to the Court just and 
expedient, order that the time for registration be extended, 
or, as the case may be, that the omission or misstatement 
be rectified, and may make such order as to the costs of the 
application as it thinks fit.” 

By the terms of s. 120 the Court, when extending the 
time for registration, has a discretion to impose such terms 
and conditions as it thinks just and expedient, and the 
material words of the order in this case are “ without prejudice 


to the rights of any mortgagee accrued in the meantime. 

The phraseology of the order is not very precise, but their 
Lordships assume that “ in the meantime ” must be taken 
to mean the period between the date when the bank’s 
mortgage should have been registered and the date of actual 
registration. This period would cover November 21, 1922, 
when the plaintiffs’ mortgage was registered. 

Sect. 109 provides that a mortgage, such as the bank’s 
mortgage of August 10, 1922, shall so far as any security 
on the company’s property or undertaking is thereby conferred, 
be void against the liquidator and any creditor of the 
company unless the prescribed particulars are filed with the 
registrar within twenty-one days after the date of its creation. 
It is to be noted that the section does not avoid the mortgage 


absolutely, but only so far as any security is given thereby 
on the company’s property or undertaking. The effect, 
therefore, is that if a mortgage is not registered it is valid 
as an admission of debt, but as against a creditor or the 
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liquidator it could not be said that a valid charge on the 
company’s property had been created. But it is provided 
by s. 120 that the Court may extend the time for registration 
in a proper case, as was in fact done in this case. What, 
then, was the effect of the registration of the bank’s mortgage 
within the extended time? 

In their Lordships’ opinion, the Court having extended 

the time for registration, and t)ie mortgage having been 

registered within that time, the mortgage was constituted 
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a valid charge ab initio, i.e., from the date of its execution 
—namely, August 10, 1922, subject only to such conditions 
as were imposed by the Court in the order which extended 
the time. 

If that be so, the bank’s mortgage on registration became 
a valid charge on the refinery as from August 10, 1922, and 
the plaintiff’s mortgage of August 10, 1922, which also was 
registered within the time extended by the High Court, 
became a valid charge from August 10, 1922, on the refinery 
and the distillery; but on the face of the plaintiffs’ mortgage 
it was only a second charge upon the refinery. 


But it was said on behalf of the plaintiffs that a right to 
enforce their mortgage had accrued to them on the registration 
of the mortgage on November 21, 1922, and by the order of 
the Court such right was not to be prejudiced. The right 
which the plaintiffs had to enforce their mortgage against 
the property of the company depended not only upon the 
registration, but also on the terms of the mortgage itself, 
and the right which they had to enforce in respect of the 
refinery was a second charge only. The order of the Court 
of December 21, 1922, that it should be “ without prejudice 
to the rights of any mortgagee accrued in the meantime,” 
in their Lordships’ opinion, could not have been intended to 
convert the plaintiffs’ second charge upon the refinery into 
a first charge thereon. 

The learned counsel for the plaintiff-appellants, in support 
of his argument, referred to the decision In re Monolithic 
Building Co.(l), which decided that s. 93 of the Companies 
(Consolidation) Act, 1908, avoids an unregistered mortgage 
as against a subsequent registered incumbrancer, even though 
he had express notice of the prior mortgage at the time when 
he took his own security. 

The facts of the present case are materially different from 
the facts of the cited case, especially by reason of the fact 
that the plaintiffs’ mortgage contains an express term that 
it is a second charge on the refinery. Further, the learned 
judges who decided the cited case seem to have dealt with 

(1) [1915] 1 Ch. 643. 



VOL. LVII.] 


INDIAN APPEALS. 


85 


it “ in reference to the difference of position between a 
registered secured creditor and a prior unregistered secured 
creditor”: see judgment ol' Cozens-Hardy M.R. (1); the 
effect of the subsequent registration of the prior creditor’s 
security within the time extended by the Court does not seem 
to have been considered. 

Their Lordships are of opinion that there is nothing in the 
order of the High Court of December 6, 1022, which interfered 
with the priority of the bank's mortgage upon the refinery 
over the plaintiffs’ mortgage therein. 


J.C. 

1929 

Ram 

narain 

v. 

RADHA 

K1SHEN 

mot i lal 

CHAM ARIA 

Firm. 


Their Lordships, therefore, are of opinion that the appeal 
should be allowed on the ground that there was no consideration 
for the mortgage of August 31, 1922, in favour of the 
defendant firm, but they are further of opinion that the 
bank’s mortgage of August 10, 1922, which was assigned to 
the defendant firm, has priority over the plaintiff’s mortgage 
in respect of the property comprised in the mortgage so 
assigned to the defendant firm. 


The decree of the Chief Court therefore should be set aside. 
The proper direction will be that the plaintiffs’ claim be 
decreed for Rs.4,18,666-10-0, with 8 per cent, per annum 
interest from March 15, 1923, till realization against the 
company and the liquidators thereof, with a declaration that 
the aforesaid claim is subject ‘to the prior incumbrance created 
by the mortgage dated August 10, 1922, in favour of the 
Tata Industrial Bank, Ld., which was assigned to the 
respondent-defendant firm, and inasmuch as their Lordships 
understand there are other charges affecting the property 
of the company, the case will lie remitted to the Chief Court 
in order that the rights of the respective creditors of the 
company, secured and unsecured, may be adjusted in the 
liquidation. 


The main question in this litigation was whether there 
was consideration for the mortgage of August 31, 1922. On 
that question the plaintiffs succeeded in the trial Court and 
failed in the Chief Court. On appeal to His Majesty in Council 
the plaintiffs have succeeded on the aforesaid main question, 

(1) [1915] 1 Ch. 662. 
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but they have failed on the question of priority of the bank’s 
mortgage over the plaintiffs’ mortgage. Their Lordships 
therefore are of opinion that the plaintiffs should recover 
from the defendant firm, Radha Kishen Moti Lai Chamaria, 
their costs in the trial Court and in the Chief Court, and 
two-thirds of their costs of the appeal to His Majesty in 
Chamabia Council. The direction of the Chief Court that there should 
firm. k e no or d cr a s to costs of the cross-objections filed in that 

Court will stand. 

Their Lordships will humbly advise His Majesty accordingly. 
Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondents: J. J Edwards & Co. 


J. c. 

1929 

Ram 
N ARAIN 
V . 

RADHA 

KISHEN 


J.C.* WALI MOHAMMAD and 
1929 (Defendants) . . . . 


Dee. 16. 


Others \ . 

I Appellants; 

• • • • 1 


AND 


MOHAMMAD BAKHSH and Others 


(Plaintiffs) 


Respondents. 


ON APPEAL FROM THE HIGH-COURT AT LAHORE. 


Appeal to High Court—Jurisdiction in Second Appeal—Finding of Fact — 
Construction of Document—Whether Question of Law involved—Code of 
Civil Procedure (Act V. of 1908), ss. 100, 101. 

A decision of fact by a first Appellate Court does not involve a question 
of law so as to be open to reconsideration upon second appeal under 
s. 100 of the Code of Civil Procedure, 1908, merely because documents, 
which were not relied on as instruments of title or the direct foundations 
of rights, have to be construed for the purpose of deciding the question. 

Mortgagees resisted a suit in 1921 to redeem, alleging that about 1892 
the mortgagors had sold to them the equity of redemption. The land 
being in the Punjab a sale and transfer could be effected orally. The 
defendants relied, inter alia, upon entries of their names as owners in 
a record-of-rights made in 1892 under the Punjab Land Revenue Act, 
1887, s. 31, which by s. 44 were to be presumed to be correct. The 
District Judge found that the alleged sale was not proved: — 


* Present : Viscount Dunedin, Sir George Lowndes, and Sir 

Binod Mitter. 
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Held, that the District Judge had rightly held that the onus was upon 
the mortgagees to prove that the niorgage was no longer subsisting, 
and his decision was one of fact, and therefore binding in second appeal 
under ss. 100,101 of the Code of Civil Procedure, 1908; the only question 
with regard to the entries was their evidentiary value on the fact in 
issue—namely, whether the alleged sale took piace. 

Midnapw Zamindary Co. v. Uma Charon Mandal (1923) 29 Cal.W.N 
131 (P.C.) followed. 


J. C. 


1929 

Wali 

Mohammad 


V. 

Mohammad 

Bakhsh. 


Review of decisions of the Privy Council as to jurisdiction in a second 
appeal. 

Decree of the High Court affirmed. 


Appeal (No. 31 of 1929) from a decree of the High Court 
(January 3, 1924) affirming a judgment of the Additional 
District Judge of Sheikhpura (March 26, 1923) which 

reversed a decree of the Subordinate Judge. 


The respondents sued to redeem a mortgage of 1880; the 
defendants were the original mortgagee, and the present 
appellants who represented three persons (two of whom 
were dead) who had purchased the mortgagee’s interest. 
The appellants pleaded that they had bought the equity of 
redemption in or about 1892, and that they had since held 
the land not as mortgagees but as owners. The Transfer of 
Property Act not applying in the Punjab the sale and transfer 
could validly be effected orally. 


Five issues were settled, including the following: (1.) Does 
• the relation of mortgagor and mortgagees subsist between 
the plaintiffs and defendants Nos. 3 to 7 ? (4.) Was the 

land in suit sold to defendants Nos. 3 to 7 by Sultan and 
Mohammad Bakhsh (the mortgagors)? 

At the trial both parties adduced oral and documentary 
evidence. The appellants relied on, inter alia, a record-of- 
l'ights of the village prepared in 1892 under the Punjab Land 
Revenue Act (XVII. of 1887), s. 31, the names of those 
represented by them were entered as owners; by s. 44 the 
entries were to be presumed to be correct. 

The facts of the case appear from the judgment of the 
Judicial Committee. 

The Subordinate Judge dismissed the suit, holding that 

the .sale was proved having regard to the presumption under 
s. 44 of the Act. 
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1929 

Wali 

Mohammad 

V. 

Mohammad 

Bakhsh. 


On appeal the Additional District Judge made a decree 
i'or redemption. He held that as the mortgage was admitted, 
the onus was upon the defendants to prove that it was 
not subsisting, and that the onus was not discharged. 
A receipt for the purchase price put forward by the 
defendants was in .his view a concocted document, and 
consequently he could place no reliance on the rest of the 
verbal evidence which they adduced; further, he found 
errors in the entries in the register. 


An appeal to the High Court was dismissed by Broadway 
and Forde JJ., who held that under the Code of .Civil 
Procedure, 1908, ss. 100, 101, the finding that . there had 
been no sale was binding in second appeal. 

1929. Nov. 12, 14. Be Gruyther K.C. and Wallacli for . 
the appellants. The question to be determined in the suit 
was not a question of fact but of inference of law. Conse¬ 
quently the finding of the District Judge was mot binding 
upon the High Court under ss. 100, 101, of the Code of Civil - 
Procedure: Ram Gopal v. Shamskhaton (1); Chaydhri Satgur 
Prashad v. Kish ore Lai ( 2); Dhanna Mai v. Moti Sagar.( 3) 
In the case last cited the question was whether the inference 
from the facts was that a permanent tenancy existed, which 
is analogous to the question in this case, which is whether 

• a • 

the mortgage was subsisting? Further, the finding was not 
binding, because, having regard to the presumption which 
arose under s. 44 of Act XVII. of 1887, the District Judge 
was wrong in law in placing the onus upon the defendants. 
Effect was given by the Board to that presumption in Court 
of Wards v. Haiti Bakhsh.(4) The evidence did not displace 
the presumption so arising. 

• • • a • • | 

Dube for the respondents. The mortgage being admitted, 
the question was purely one of fact—namely, had the 
defendants proved the alleged sale to them. The finding of 
the District Judge therefore was binding upon the High 
Court and upon the Board: Durga Choudhrain v. Jawahir 

(1) (1892) L. R. 19 I. A. 228. (3) (1927) L. R, 54 I. A. 178. 

(2) (1919) L. R, 40 I. A. 201. (4) (1912) L. R. 40 I. A. 18/ • 
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Singh Gh&udhri (1); Nafar Chandra Pul v. Shukur.{2) That 
the District Judge had to consider the entries in the record- 
of-rights did not prevent his finding being one of fact as 
they were not the foundations of title or rights but merely mohammad 
part of the evidence of the fact to be decided: Luchmun Lai mqjiammad 
Chotudhry v. Kanhya Lai Moivar ( 3); Midnapur Zamindary b akhs h. 
Co. v. JJma Charan Mandat. (4) The entries in the reeord- 
of-rights did not affect proprietary rights, and were of slight 
evidence in any case: Nirman Singh v. Rudhra Pariah Narain 
Singh (5); Nageshar Bakhsh Singh v. Ganesha.(Q) Further, 
under the definition in s. 3, sub-s. 2, of Act XVII. of 1887 
a “landowner” in that Act includes a mortgagee in posses¬ 
sion. In any ease the sale was not proved. The trial judge, 
as well as the District Judge, found that the witnesses in 
support of the alleged receipt were unreliable. 


J. C. 
1929 
WALI 


Wallach replied. 

Dec. 16. The judgment of their Lordships was delivered by 
• Sir Bi-nod Mitter. -The facts out of which this present 
appeal arises are shortly as follows:— 

By a registered deed dated March 15, 1880, and executed 
by Sultan and Mahommad Bakhsh, certain lands and wells 
were mortgaged to the aforesaid Chaudhri Miran Bakhsh 
in consideration of the sum of Rs.1200. The mortgagees 
went into possession, and it was a term of the mortgage that 
the morgagors would not be competent to redeem the mort¬ 
gaged premises until after twenty years from the date of the 
mortgage. About the year 1891, Miran Bak§h transferred 
his interest to Wali Mohammad, Ali Mohammad, and 
Mohammad Bakhsh, sons of Dare Khan, and they went 
into possession after their purchase. 


It is alleged by the defendants that the mortgagors 
Mohammad Bakhsh and Sultan sold their equity of redemp¬ 
tion' about the year 1891 or 1892 to Wali Mohammad 


(1) (1890) L. E. 17 I. A. 122. (4) (1923) 29 -Cal. W. N. 131 

H (2) (1918) L. E. 45 I. A. 183. (P. C.). 

* (3) (1894) L. E. 22 I. A. 51. (5) (1926) L. E. 53 I. A. 220. 

. • • - (6) (1919) L. E. -47 I. A. 57. • • 

12 
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j. c. (appellant No. 1, defendant No. 3), and Ali Mohammad and 

l929 Mohammad Bakhsh (both dead and represented by the 

wv- other appellants) for Rs.2000, and Miran Bakhsh released 

mohammvd ^ 1C mortgaged premises to them. 

Mohammad The plaintiffs, who are the mortgagor Mohammad Bakhsh 
Bakhsh. a nd the descendants of Sultan, denied the alleged sale, and 
instituted the present suit in the Court of the Subordinate 
Judge of Sheikhupura on November 17, 1920, against the 
sons of Miran Bakhsh and the present appellants for the 

redemption of the mortgaged premises. The only point 
discussed before the Board is whether the appellants have 
proved the sale. 

The iearned Subordinate Judge who tried the case held 
that the alleged sale had been proved. From his judgment 
and decree there was an appeal to the Additional District 
Judge of Sheikhupura (hereinafter referred to as the 
Appellate Court) who came to an opposite conclusion. There 
was a second appeal to the High Court of Judicature at 
Lahore, and they held that the question whether there had 
been a sale or not is a question of fact, and that it was not 
open to them to reconsider the evidence, as the Appellate 
Court had not contravened any of the provisions of s. 100 
of the Code of Civil Procedure. 

The first question, therefore, for their Lordships’ con¬ 
sideration is whether the decision of the Appellate Court— 
namely, that there had been no sale—is a pure question of 
fact, for, if that is so, then its decision was final. 

In the Punjab the sale might have been oral, as it was 
not governed by the Transfer of Property Ad The case 
for the appellants is that the sale was oral, and the mort¬ 
gagors on such sale executed a receipt showing that Rs.800 
had been paid to them and Rs.1200 to Miran Bakhsh. The 
appellant Wali Mohammad gave ' evidence and called 
witnesses to prove the execution of the receipt, but both 
the trial and the Appellate Court held that the receipt had 
not been proved. 

The appellants’ case further was that on the sale there was 
mutation in favour of Wali Mohammad and his brothers, 
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but that the mutation records had been burnt during the 
Gujranwala riots in the Punjab in 1919. They, however, 
relied on a number of entries in the record-of-rights prepared 
under the Punjab Land Revenue Act, being Act XVII. of 
1887, and they contended that, these entries recognized the 
appellants or their predecessors as the owners of these proper¬ 
ties, and that such entries duly made under s. 44 of the said 
Act are to be presumed to be correct as to the facts they record 
until the contrary is proved. The Appellate Court held that 
the irtortgage being admitted, the onus was on the appellants 
to show that the mortgage had been extinguished by subse¬ 
quent sale. Their Lordships agree with the High Court 
that the Appellate Court was right in its view on the question 
of onus. 



1929 

WALI 

MOHAMMAD 

V. 

MOHAMMAD 

Bakhsh. 


In the view of the latter Court some of the entries in the 
record-of-rights were proved to be wrong, and after con¬ 
sidering the evidence, both oral and documentary, and giving 
effect to the statutory presumption, it held that the onus 
upon the appellants had not been discharged. The first 
question therefore for consideration is whether its decision 
that the sale has not been proved is a question of fact or 
involves any question of law. It has been argued by the 
counsel for the appellants that the inference drawn from the 
various entries in the record-of-rights is a question of law, 
and that the Appellate Court drew a wrong inference from 
them. The respondents contended that these various entries 
are merely links in the chain of evidence to prove the sale, 
and that the question whether there was a sale or not is a 

pure question of fact. 

* • 

Sect. 100 of the present Code of Civil Procedure has replaced 
s. 584 of the Civil Procedure Code, 1882. These sections 
are substantially the same in their terms and have often 
been considered by the Board and the different High Courts 

in India. No doubt questions of law and fact arc often 

• * 

* difficult to disentangle, but the following propositions are 
clearly established:— 

hr- 

(1.) There is no jurisdiction to entertain a second appeal 
on the ground of erroneous finding of facts, however gross 
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the error may seem to be: see Durga Choudrain v. Jawahir 
Singh Choudhri.(l) 

( 2 -) Th e proper legal effect of a proved fact is essentially 
Mohammad a Question of law, but the question whether a fact has been 
Mohammad provec * when evidence for and against has been properly 

cessarih a pure question of fact: see Nafar 
Chandra Pal v. Shukur.{ 2) 


J. C. 
1929 

WALI 

\v. 

V, 


(3.) Where the question to be decided is one of fact, it does 
not involve an issue of law merely because documents which 
were not instruments of title or otherwise the direct founda¬ 
tions of rights, but were really historical materials, have to 
be construed for the purpose of deciding the question: see 
Midnapu r Zamindary Co. v. XJma Char an Mandal.( 3) 

In the last cited case the question the Board had to 'decide 
was the date of the origin of an under-tenure. The first 
Appellate Court fixed the date from the contents of some 
documents. No oral evidence had been called in this case. 

(4.) A second appeal would not lie because some portion 
ol the evidence might be contained in a document or docu¬ 
ments, and the first Appellate Court had made a mistake as 
to its meaning: see Noirbut Singh v. Chunter Dharee Singh.( 4) 
The judgment in that ease was delivered bv Sir Richard 
Couch, under s. 372 of the Civil Procedure Code of 1859, but 
it has repeatedly been followed in decisions under the Civil 
Procedure Codes of 1882 and 1908. 

Great reliance was placed by the appellants’ counsel on 

Dhanna Mai v. Moti Sagar (5), but there the tenancy was 

admitted, and the question was whether it was permanent 

or not, and the solution of it depended upon what was the 

legal inference to be drawn from proved facts, or, in other 

words, the question was what was the legal effect of proved 
facts. 


The question whether a statutory presumption is rebutted 

by tJl f rest of evidence, being evidence such as in this 
case, is a question of fact: see Kumeda Prosunna Bhuiya v. 
Secretary of State in Council.. (6) That case was recently 


Cl) L.R. 17 I. A. 122, 127. 

(2) L. R. 45 T.A. 183, 187. 

(3) 29 Cal. W. N. 131. 


C4) (1873) 19 Suth. W. R. 222. 
(5) L. R. 54 I. A. 178. 

(6) (1914) 19 Cal. W. N. 1017. 
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1929 


approved by the Board in the case of Midnapur Zamindary 
Co., v. Secretary of State in Council. (1) 

Their Lordships are of opinion that whether there was a 
sale or not is a question of the fact. In this case both parties mohammad 
led evidence, oral and documentary. The Appellate Court, mohammad 
as has already been stated, held that many of the entries, b a^hsh. 
notwithstanding the presumption under s. 44, were incorrect. 

The entries relied on by the appellants were not the founda¬ 
tions of their title, but were mere items of evidence adduced 
by them to prove the sale. The only question as regards the • 
entries is their evidentiary value on the fact in issue—namely, 
the sale. Their Lordships therefore have no hesitation in 
holding that the finding of the Appellate Court that there 
was no sale is final, and that the judgment of the High Court 
is right. The appeal should therefore be dismissed with costs 
and they will humbly advise His Majesty accordingly. 

Solicitors for appellants: Ranken Ford d* Cheater. 

% 

Solicitors for respondents: T. L. Wilson & Co. 

(1) (1929) L. R. 56 T. A. 388. 
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J.C.* ZAHID HUSAIN and Others (Plaintiffs) . Petitioners; 

AND 

l 

MOHAMMAD ISMAIL and Others j Respondents . 
(Defendants) .J 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Privy Counoil Practice—Substitution and Eevicor Proceedings—Consequent 
Delay in Hearing—Special Order by Judicial Committee. 

In an appeal in which there were very numerous respondents/ whose . 
interests were not conflicting, delay in the hearing having been caused by 
the death of some of them and the consequent substitution and revivor 
proceedings in compliance with the rules, and further similar delay 
being apprehended from that cause, the Judicial Committee ordered 
and ^directed (1.) that the appeal be set down that day against such 
of the respondents as had appeared or had been served with notice 
of any Order in Council bringing them upon the record; and (2.) that 
all questions how any other respondents should be proceeded against 
should stand for determination if necessary at the hearing of the appeal. 

br 

Petition by the appellants in an appeal (No. 66 of 1927) 
by special leave from a decree of the High Court dated 
February 22, 1916. 

The petition stated as follows: That the suit had been 
instituted by the appellants in 1904 for a declaration that 
the defendants had no proprietary right in certain land in < 

the village of Behat. The Subordinate Judge decreed the 
suit, but Jiis decree was reversed upon appeal to the High 
Court. There were upon the record 186 respondents in all. 

Since July 30, 1923, when special leave to appeal had been 
granted, several of the respondents had died, and owing to 
the necessary substitution and revivor proceedings the record 
had not been received until May 16, 1927. During the 
pendency of the appeal fourteen of the respondents had died; 
the High Court had certified the proper persons to be sub¬ 
stituted and Orders of revivor had been made as against 
the substituted respondents. Cases bad been lodged on ^ 
August 1, 1929, but. by reason of the deaths which had 

* Present: Lord Merrivale, Lord Hanworth, and Lord Russell 
of Killowen. 


1929 
Dec. 16 . 
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occurred and the revivor proceedings necessary under the 
f ; rules it had been impossible to bring the appeal on for 
> hearing. It was submitted' that further substitution or 
' revivor proceedings were not necessary, as (a) the interests 
of. the original respondents and of the substituted respond¬ 
ents were identical; (b) the respondents had all been repre- 
: sented by the same pleader and solicitors; (c) that in the 
ease of one of the deceased respondents, the guardian of an 
infant, the person to be substituted not being represented 
in England, copies -of the Order of revivor would have to 
be served on him in India, and under r. 43 (b) of the Judicial 
Committee rules the appeal could not be set down against 

• him until the expiration of three months from the date of 
the service.- It was apprehended that further respondents 

'• would die in the. interval, thus causing further delay. 

The. petitioners prayed that the appeal might be set 
down for hear Rig, as against the surviving respondents witli 
libertj^f the appeal succeeded, to proceed against the other 
■!. respondents or their representatives, or such order as should 
/ seem just. • 

19$9. Dec. 16. Wallach for the petitioners, stated the 
facts and referred to the Judicial Committee Rules, 1925, 
rr. 43 '(b), 52, and 83, which provide that the Judicial Com- 
.mittee may, for sufficient cause shown, excuse the parties 
from compliance with any of the requirements of the rules. 

The solicitors for the opposing respondents signified in 
writing their consent to the prayer of the petition. 

§ 

The Judicial Committee ordered and directed as follows: 
(1.)- that the appeal be this day set down for hearing as 

• against such of the respondents as have appeared or have been 
served * with notice of any Order in Council bringing them 
upon the record ; and (2.) that all questions how any other 
respondents are to be proceeded against do stand for 

\ determination if necessary at the hearing of the appeal. 

„ r < .. 

. *; • I 

Solicitors for petitioners: Douglas Grant & Dold. 

Iff *'• /. r • . •- . 

Solicitors for respondents: Hardcastle # Sanders & Co. 

f * • • •• 

-'Ll *-• -- v. : " • 

i=r: r . ■ 

. * * /■’ • • 


J.c. 

1929 

Zahid 

Husain 

v. 

Mohammad 

Ismail. 
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j. c* VELLASAWMY SERVAI and Others . . Appellants; 

1929 

. AND 

Nov, 22. 

- SIVARAMAN SERVAI . Respondent. 

ON APPEAL FROM THE HIGH COURT AT RANGOON. 

Appeal to Privy Council—Probate sxtit—Bight of Appeal from, High Court — 
Competing Wills—Suspicious Circumstances affecting alleged Execution 
—Onus of Proof—Code of Civil Procedure ( Aot V. of 1908), ss. 109, 110. 

Where competing applications under the Probate and Administration 
Act, 1881, for the probate of different alleged wills of a testator have 
been heard by the District Judge as a regular suit, an appeal from the 
decree or final order passed on appeal by the High Court lies to the Privy 
Council under, and subject to the requirements of, the Code of Civil 
Procedure, 1908, ss. 109, 110. 

Po Kin v. Ma Sein Tin (1919) 10 L. B. Rulings, 22 disapproved. 

Rangoon Botatoung Co, v. The Collector, Rangoon (1912) L. R. 39 
I. A. 197 distinguished. 

Where a will is propounded by the chief beneficiary under it, who has 
taken a leading part in giving instructions for its preparation and in 
procuring its execution, probate should not be granted unless the 
evidence removes suspicion and clearly proves that the testator approved 
the will. 

Decree of the High Court reversed on the facts. 

Appeal (No. 37 of 1928) from a decree of the High Court 
(February 26, 1926) reversing a decree of the District Judge 
of Hanthawaddy (February 26, 1925). 

The appeal arose out of an application by the appellants 
under the Probate and Administration Act, 1881, for a grant 
of probate of the will dated January 22, 1906, of R. Mooniandy, 
who died on February 16, 1924, and a counter-application 
by the respondent for a grant of probate in respect of a will 
of the same testator dated January 23, 1924. 

The District Judge ordered the matter to be tried as a 
regular suit and framed issues. 

Upon the oral and documentary evidence the District 
Judge found that the evidence of the two attesting witnesses 
to the will of 1924 was false, and granted probate of the will 
of 1906. 

* Present : Viscount Dunedin, Lord Darling, Lord Tomlin, Sir 
George Lowndes, and Sir Binod Mitter, 
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* 

The High. Court (Rutledge C.J. and Maung Ba J.) reversed 
the decision, and admitted the will of 1924 to probate. 

An application to the High Court for leave to appeal to 
the' Privy Council was granted, the value of the property 
involved being admittedly considerably more than Rs. 10,000. 
The le&rned judges (Rutledge C.J. and Carr J.) declined to 
. follow the decision in Po Kin v. Ma Sein Tin (1) that no 
appeal lay in probate cases. They were of opinion that the 
provisions of the Code of Civil Procedure as to appeals to the 

•Privy Council applied. 

• ^ 

1929. Oct: 15. Pennell for the respondent. The present 
... appeal is not competent. It was rightly held in Po Kin v. 

Ma Sein Tin (1) that the provisions as to appeals to the Privy 

■ • 

r .Council in the Code of Civil Procedure do not apply to matters 

v (lealt with - under the Probate and Administration Act. 

• • % 

, v AlUiough the-administration of that Act is confided to judicial 
.. • omcers they act purely under, and for the special purposes of, 
the'Act, which gives no such right of appeal. The grounds of 

• ’ the Board’s decision in Rangoon Botntoung Co. v. The Collector , 

* Rangoon (2), are applicable. Sects. 55 and 86 of the Probate 
, and Administration Act, 1881, correspond with ss. 54 and 55 
'• .of the Land Acquisition Act, 1894, upon which that case 
•was decided. Although appeals in similar probate matters 
. have been heard by the Board it does not appear that the 
; .present objection has been raised or determined. 

- 4 

• * , • 

‘ Dunne K.C. and Kenelm Preedy for the appellants were not 

* | | • • 

• ^ ..'called on upon the preliminary objection. 

•• • 

Their Lordships dismissed the preliminary objection by 
the following judgment delivered by 
, » 

: •' ■, Viscount Dunedin. The point has been taken that no 

■..••• • 

\ • appeal to this Board lies against a judgment of the High Court 
pronouncing for or against probate of a will on a question 

# 

• between two competing wills. That is rather a startling 
f proposition, because, as the learned counsel admitted, there 
have been such appeals. He relied upon Po Kin v. Ma Sein 

(1) (1919) 10 L. B. Rulings, 22. (2) (1912) L. R. 39 I. A. 197.- 

Vot.'LVn. H 
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Tin (1) decided by the Court of Lower'Burma. That case 
was cited to the High Court in the present case, but the 
Court refused to follow it. The reason given by the Court 
which decided Po Kin’s cases was that the case was analogous 
to Rangoon Botatoung Co. v. The Collector , Rangoon. (2) Their 
Lordships entirely agree with the view of the High Court 
that no analogy whatever exists. 

The proceeding in the Rangoon Botatoung case (2) was 
under a special provision for fixing the value of land taken 
under the Land Acquisition Act, and though the Act con¬ 
tained a section giving rights of appeal, the section did not 
mention an appeal to the Privy Council. 

But when, as here, there is a suit which is undoubtedly a 
competition between parties seeking to establish different 
wills, there is no reason why it should not fall under the 
general words in s. 109, and the following sections, of the 
Code of Civil Procedure. 

Their Lordships, therefore, have no hesitation in disposing 
adversely of this preliminary objection. 

The appeal was then heard upon the facts. 

Nov. 22. The judgment .of their Lordships was delivered by 

Sir Binod Mitter [after stating the facts and examining 
the evidence, the judgment said as follows:] 

The respondent, the propounder of the will of 1924, is 
the principal beneficiary under it. Even according to the 
evidence of Tangaswamy (one of the attesting witnesses), 
which the High Court accepted, but which the trial judge 
wholly disbelieved, the respondent took a leading part in 
giving instructions for the will and in procuring its execution 
and registration. Circumstances exist in this case that would 
excite the suspicion of any probate Court and require it to 
examine the evidence in support of the will with great 
vigilance and scrutiny, and the respondent is not entitled 
to probate unless the evidence removes such suspicion and 
clearly proves that the testator approved of the will. In 

(1) (1919) 10 L. B. Rulings, 22. (2) (1912) L. R. 39 I, A. 197, r 
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their Lordships’ opinion the respondent lias wholly failed 
to do so. 

This would be sufficient to dispose of the appeal, but in 
fact the District Judge, who saw the witnesses, wholly 
disbelieved the evidence of the preparation and execution 
of the will of 1924. and their Lordships are not prepared S * VA ^ AMAN 

t oEKVAl. 

to dissent from him in his estimate of the evidence of the- 

witnesses on these points. 

They accordingly hold that the decree of the High Court 
should be reversed and that of the District Judge restored. 

The respondent should pay the costs of the appellants of 
this litigation, except that the appellants should pay the 
cost of their application before the Board to adduce additional 
evidence. The respondent would be entitled to set off these 
last mentioned costs against the costs which he has to pay 
to the appellants. 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Stoneham & Sons. 

Solicitor for respondent: J. E. Lambert. 
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PRAMATHA NATH MULLICK. Appellant; 


AND 


SECRETARY OF STATE FOR INDIA 
IN COUNCIL . 


: 


Respondent. 


ON APPEAL FROxY TIIE HIGH COURT AT CALCUTTA. 


Loin] Acquisition—Objection to Award—Reference to Court—Jurisdiction in 
Reference—Land Acquisition Act (/. of 1894), s. 18, subs. 1. 

Upon :t reference to the Court under the Land Acquisition Act, 1894, 
s. 18, sub-s. 1, which mentions four different objections to an award 
under the Act upon which a reference may be required, the jurisdiction 
of the Court is confined to considering and pronouncing upon that 
objection which has been raised in the written application for the 
reference. 

Decree of the High Court affirmed. 

Appeal (No. 98 of 1928) from a decree of the High Court 
(August 3, 1926) varying a decree of the Land Acquisition 
Judge of 24 Parganas. 


An award under the Land Acquisition Act, 1894, having 
been made in respect of land of which the appellant was 
owner, lie applied for and obtained a reference to the Court 
under s. 18, sub-s. 1, of the Act. The only question arising 
upon the appeal was whether upon that reference the 
appellant could object to the measurement of the land stated 
in tlie award. The appellant by his written application 
prayed for a reference “ for determination of proper com¬ 
pensation and valuation for the lands acquired.” 

The High Court, affirming on this point the decision of the 
Land Acquisition Judge, held that the inquiry was confined 
to the particular objection raised by the appellant upon his 
application for the reference. 

B. B. Chose J. (with whose judgment Cammiade J. agreed), 
after referring to cases in other High Courts in which a 
different view had been taken, said that the Court was bound ^ 
by its own decisions in Abu Bakar v. Peary Mohan 

* Present : Viscount DunediSi, Lord Darling, Lord Tomlin, and 
Sir George Lowndes. 
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Mukherji (1) and British India Steam Navigation Co. v. 
Secretary of State for India (2), as well as three cases reported 
at 12 C. W. N. 98, 985, 987. Further the question had been 
decided against the applicant by another Division Bench in 
the present proceedings. 

1929. Oct. 17. Sir Gerald Hurst K.C. and Dube Lor the 
appellant. The terms of the appellant’s application for the 
reference were sufficiently wide to cover an objection to 
the measurement of the land. But in any case, upon the true 
construction of ss. 18 to 24, the inquiry upon the reference 
was not confined to the specific objection raised. By s. 18, 
sub-s. 1, it is “ the matter ” which is referred, and that means 
the award as a whole. That contention is directly supported 
by In re Rustomji Jijibhai (3), also by Gangadari Sastri v. 
Deputy Collector of Madras.{ 4) 


J. c. 

1929 

PRAMATHA 

Nath 

MULLICK 

V. 

Secretary 

of 

STATE 

FOR 

India. 


[Sir George Lowndes referred to In re Land Acquisition 
Act.(5)] 

The observations in that case were obiter. The Calcutta 
decisions relied on in the High Court are distinguishable. 
They were cases of attempts by persons who had no locus 
standi in the reference to enlarge its scope, not eases in which 
the applicant merely wished to go beyond the objection 
raised in his application. The Collector in making an award 
under the Act merely determines the sum which the Govern¬ 
ment should offer; he does not act judicially: Ezra v. Secretary 
of State for India.(6) It may therefore be presumed that the 
intention was that upon objection the whole award should 
be open to review by the Court. 


Dunne K.C. and Kenworthy Brown for the respondent 
were not called upon. 

Dec. 6. The judgment of their Lordships was delivered by 


Sir George Lowndes. This appeal arises out of pro¬ 
ceedings under the Land Acquisition Act (I. of 1894). 

a) (1907) I. L. R. 34 C. 451. (4) (1912) 22 Marl. L. .T. 379. 

(2) (1910) I. L. R. 38 C. 230. (5) (1905) T. L. R, 30 B. 275, 287. 

(3) (1905) I. L. R. 30 B. 341. (0) (1905) L. R. 32 I. A. 93. 
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j c. Certain lands of the appellant were required by Government 
1929 for a public purpose. The usual formalities were gone through 
—r— and awards were made by the Collector in eleven cases in 
PR nath” A which the appellant was concerned. At his request references 
Mullick were made to the Land Acquisition Judge, 24 parganas, 
Secretary who slightly increased the Collectors awards. The appellant 
carried the matter to the High Court, where a further and 
more substantial increase was allowed, and he has now 
appealed to His Majesty in Council. The appellant’s grounds 
of appeal to the High Court and his objections to the High 
Court’s decree were voluminous, but only one question has 
been submitted on his behalf to the judgment of this Board. 


OF 

State 

For 

India. 


It is contended that the measurements of four of the most 
valuable plots taken up, the compensation for which was 
fixed at Rs.1000 per cottah, are incorrect, and that the 
appellant has been denied by the Courts in India the 
opportunity of proving their correct area. Their Lordships 
are accordingly invited to send the case back for the 
remeasurement of these plots. 

By s. 8 of the Act, after the intended acquisition has been 
notified, the Collector is to cause the land to be marked out 
and measured and a plan to be prepared. It is not disputed 
that this was regularly done and that the statutory notices 
were served on the appellant calling upon him to appear 
before the Collector and to state (inter alia) his objections 
(if any) to the measurements so made. The appellant did 
not admit the Collector’s area, but he tendered no independent 
measurements of his own and seems to have made no 
attempt to show that the Collector’s measurements were 
incorrect. Awards were made in all the eleven cases on 
March 10 and 11, 1921, and on April 14 following the 
appellant claimed references to the Land Acquisition Court 
on the ground in each case that the award was insufficient, 
and that it should be referred to the judge “for the deter¬ 
mination of the proper compensation.” The awards were 
based on the Collector’s measurements but no question as 
to their correctness was raised. The references were duly 
made by the Collector on various dates between July 18 and 
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August 11, 1921. He stated in each ease that objection 
was taken “ to the valuation of the land ” only. The eases 
dragged on for nearly three years, and it was not till April, 
1924, that the appellant raised any objection to the measure¬ 
ments. He then asked that Government should admit a 
larger area or in the alternative that there should be a fresh 
measurement. This was refused by the judge on the ground 
that the only objection before him was as to the amount of 
compensation. The appellant applied to the High Court for 
revision of this order but without success. The valuation 
proceedings then went on at considerable length before the 
Land Acquisition Judge, and on appeal from him in the High 
Court, with the result stated above. In the High Court the 
question of measurement was again raised, but the learned 
judges, by whom the appeal was heard, upheld the previous 
decision. Their Lordships have now to consider whether it 
was right. 


j. C. 


1929 

Pfamatha 

Nath 

MULLICK 

V. 

Secretary 

of 

State 

For 

INDIA. 


The material section of the Act under which the references 
were made to the Court is s. 18, which is in the following 
terms: “18.—(1.) Any person interested who has not accepted 
the award may, by written application to the Collector, 
require that the matter be referred by the Collector for 
the determination of the Court, whether his objection be to 
the measurement of land, the amount of the compensation, the 
persons to whom it is payable, or the apportionment of the 
compensation among the persons interested.” 

The section clearly specifies four different grounds of 
objection—namely: (1.) to the measurement of the land: 
(2.) to the amount of compensation; (3.1 to the persons to 
whom it is payable; and (4.) to the apportionment. The 
distinctions between objection to area and to amount of 
compensation are also borne out by other sections of the 
Act: see ss. 9, 11, 19 (d), and 20 (c). The appellant’s 
objection was manifestly only to the amount of compensation, 
and was correctly so described by the Collector in making 
the references. 

By s. 20 the function of the Court upon a reference being 
made is “ to determine the objection,” and only persons 
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“ interested in the objection ” are to be summoned before 
it, and by s. 21 the scope of the inquiry is to be “ restricted 
to a consideration of the interests of the persons affected 
by the objection.” 

Their Lordships have no doubt that the jurisdiction of the 
Courts under this Act is a special one and is strictly limited by 
the terms of these sections. It only arises when a specific 
objection lias been taken to the Collectors award, and it is 
confined to a consideration of that objection. Once there¬ 
fore it. is ascertained that the only objection taken is to 
the amount of compensation, that alone is the “ matter ” 
referred, and the Court has no power to determine or 
consider anything beyond it. 


For these reasons their Lordships are of opinion that the 
ruling of the Courts in India was right, and that this appeal 
fails, and they will humbly advise His Majesty that it should 
be dismissed. The appellant must bear the costs of the 
appeal. 


Solicitors for appellant: 


Clarke, Iiawlins cC Co. 


Solicitor for respondent: Solicitor, India Office. 
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1929 

Dee, 6. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Mesne Profits—Basis of Assessment—Agricultural Land—Cultivation Profits 
—Penial Value—Decree for Joint Possession—Code of Qivil Procedure 
(Jot V. of 1908), s. 2, sub-s. 12. 

Under the definition of “mesne profits” in s. 2 y sub-s. 12, of the Codo 
of Civil Procedure, 1908, the sum to be awarded is not what the plaintiff 
has lost by his exclusion from the land but what the defendant has 
made, or might with reasonable diligence have made, by his wrongful 
possession. In the case of agricultural land that depends upon what 
an ordinary prudent agriculturist would have grown, and if the 
defendant for his own purposes has grown a less profitable crop the 
mesne profits are not thereby limited. If the defendant, has let the land 
the rent received is ordinarily the measure of the profits in the absence 
of evidence that a higher rent could have been obtained by reasonable 
diligence; but if he has cultivated the land himself the cultivation 
profits are the primary consideration. 

The above principles applied in the case of mesne profits under a 
decree for joint possession with the defendants. 

Gurudas Kundu Choudhury v. Ilcmnidru Kumar lloy (1929) L. R. 
50 I. A. 290 referred to. 

Decreo of the High Court affirmed. • 


Appeal (No. 3 of 1928) by special leave from a decree of 
the High Court (January 25, 1926) affirming a decree of the 
Subordinate Judge of Muzaffarpur. 

In circumstances which appear from the judgment of the 
Judicial Committee the respondents obtained against the 
appellants a decree for joint possession with them of about 
twenty-three bighas of land together with mesne profits. 

The report of a commissioner appointed by the Subordinate 
Judge assessed the mesne profits at Rs.19,869, on the basis 
of what the land would have produced if tobacco, sugar cane, 
and similar productive crops had been grown. 

* Present : Viscount Dunedin, Lord Darling, Lord Tomlin, Sir 
George Lowndes, and Sir Binod Mitter. 
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j. c. The Subordinate Judge adopted the report, holding that 
l92 9 the basis upon which the mesne profits had been assessed 
was correct: he made a decree accordingly. 

Gray 

bhagu The High Court (Das and Ross JJ.) affirmed the decree. 

Mian. 

1020. Oct. 18, 21. Dunne K.C. and E. B. Raikes K.C. 
for the appellants. The appellants being joint owners of the 
land the respondents were only entitled as mesne profits to 
a proportion of the fair commercial rent obtainable for the 
land: Watson t0 Co. v. Ramchund Dutt. ( 1) If, however, 
the mesne profits should be based upon the produce of the 
land, it is the produce from growing indigo. Under the 
definition of mesne profits in s. 2, sub-s. 12, of the Code of 
Civil Procedure “ ordinary diligence ” did not require the 
appellants to embark upon growing other crops. The High 
Court in considering the profit which would have been made 
by the plaintiffs applied the wrong principle. Under the 
definition the test is not the profit which the plaintiffs would 
have made, but the profit which the defendants made or 
reasonably might have made. 

Dube for respondent No. 14. Under the definition in the 
Code the test was not the rental value, but the profit which 
tiie appellants with ordinary diligence might have made, 
and that is a question of fact upon which the findings are 
conclusive. The authorities as to mesne profits have always 
drawn a distinction between the cases where the defendant 
has let the land and where he has cultivated it himself: 
Soudaminee Dubee v. Anund Chunder Haidar (2); Laljee 
Shah ay Singh v. Walker (3); Pundit Lachmi Na rain v. 
Mazhar Ilassan (4); Rookumee Koocr v. Ram Tuhul Roy.(ft 
Watson cO Co. v. Ramchund Dutt (1) was not a case of mesne 
profits against a person in wrongful possession. The profit 
which could have been made by the plaintiffs who grew on 
their neighbouring land the more profitable crops was 
evidence of the profit the defendants might have made. 

(1) (1890) L. R. 17 I.A. 110. (3) (1902) 6 Cal. W. N. 732. 

(2) (1870) 13 Sutli. W.R. 37. (4) (1908) 12 Cal. W. N. 650.- 

(5) (1872) 17 Sutli. W. R. 156. . r 
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[Reference was made also to (Harudas Kundu Choudhury v. 
Hemendra Kumar Roy.(l)} 

E. B. Raikes K.C . replied. 

Dec. 6. The judgment of their Lordships was delivered by 

Sir Georoe Lowndes. The only question raised for 
determination in this appeal is as to the basis upon which 
mesne profits should be ascertained in respect of the wrongful 
possession of agricultural land. 


J. C. 

ft 

1929 

Gray 

v. 

Bhagu 

Mian. 


The appellants, who were the owners of an indigo factory, 
had for a number of veal's leased certain lands from the 
predecessors in title of the principal respondents, and had 
utilized the lands in growing indigo for the purposes of their 
factory. The lease having expired in or about November, 
.1919, the respondents became entitled to possession of the 
major portion of the lands. The appellants subsequently 
obtained a new lease of a small portion, which did not belong 
to tho respondents, and refused to give up possession of the 
respondents’ portion, alleging themselves to lie occupancy 
tenants. The respondents sued to establish their title and 
were successful, a decree being passed in their favour for 
joint possession with the appellants and for mesne profits of 
an area of some twenty-three bighas. After proceedings in 
appeal to the High Court the matter came again before the 
Subordinate Judge for the ascertainment of the mesne profits 
awarded by the High Court’s decree. A local inquiry was 
held by a commissioner, and the Subordinate Judge eventually 
found a sum of Rs.19,369, a.10 to be due to the respondents, 
for which he passed a final decree in the respondents’ favour 
on August 15, 1922. The appellants again appealed to the 
High Court, alleging this amount to be excessive, but their 
appeal was dismissed, and they have now by special leave 
appealed to His Majesty in Council. 

The calculation by the Courts in India was made upon the 
basis of the crops which the land was capable of producing. 
It was, in fact, planted with indigo, but the Courts found, 
and it is not disputed before this Board, that it was capable 


(1) (1929) L. R. 56 I. A. 290. 
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of producing more profitable crops, such as sugar cane, wheat, 
tobacco, etc., crops which were in fact grown by the appellants 
on other neighbouring lands. 

The question in their appeal is whether this was the correct 
basis of calculation. Their Lordships have no doubt that it 
was, though they are not altogether in agreement with the 
reasoning by which the learned judges in India have reached 
this conclusion. 

“ Mesne profits ” are defined by s. 2, sub-s. 12, of the Code 
of Civil Procedure, 1908, as “ those profits which the person 
in wrongful possession [of the property in question] actually 
received or might with ordinary diligence have received 
therefrom.” 

The appellants’ first contention was that the rental \aluc 
of the land, which they put at Rs.5 per bigha, was the proper 
criterion. This would no doubt ordinarily be so where the 
person charged had merely lot the land out to others. In 
such a case the rent that he received, if there was no evidence 
that a higher rent could “with ordinary diligence” have 
been obtained, would be the measure of the profits for-which 
he would be liable. But when (as in the present case) the 
wrongdoers cultivated the land themselves, the definition 
above cited clearly makes the cultivation profits the primary 
consideration. 

Alternatively, the appellants contended that the actual 
cultivation having been in indigo, the indigo profits only 
should have been allowed. But it is, in their Lordships 
opinion, clear that in this case the growing of indigo was for 
the special purposes of the appellants, who were the owners 
of the adjacent factory. Apart from this there seems to be 
no reasonable doubt that the ordinary farmer would have 
grown the other more profitable crops, for which the land 
was admittedly adapted, and upon which the calculation of 
the Courts in India was founded. Their Lordships think 
that in all such cases the true test must be what the ordinary 
prudent agriculturist would have grown. 

The learned judges of the High Court came to the same 
conclusion, but by a different process. They say in their 
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judgment that the rental test is inappropriate because the j.C. 

plaintiffs (the respondents in this appeal) are themselves l929 

cultivators, and if they had been let into possession would ^ 

undoubtedly have cultivated the land and would not have 
let it out on rent. Again, as to the crops, they say that the M|aN 

true test is what the plaintiffs would have grown if they had 
had possession. Their Lordships are unable to accept, this 
line of reasoning, though it has been pointed out to them that 
it has the sanction of previous decisions in India, which have 
been cited in the argument. The test set by the statutoiy 
definition of mesne profits is clearly not what the plaintiff 
has lost by his exclusion, but what the defendant has or might 
reasonably have made by his wrongful possession. What the 
plaintiff in such a case might or would have made can only 
be relevant as evidence of what the defendant might with 
reasonable diligence have received. Their Lordships are in 
effect only repeating what was said by Lord Dunedin in 
delivering the judgment of their Board in a recent case, in 
which the same argument was used: See Gurudas Kundu 
Choudhury v. Hemendra Kumar Roy. (1) 

For the reasons above stated their Lordships will humbly 
advise His Majesty that this appeal should be dismissed. 

The appellants must pay the costs. 

Solicitors for appellants: Sanderson, Lee & Co. 

Solicitors for respondent No. 14: W. W. Box tf- Co. 


(1) L.R. 56 I.A. 290. 
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D “'_] 2 - B E J 0 Y L A L > SEAL and Others 

(Plaintiffs). 


Respondents 


ON APPEAL FROM THE HIGII COURT AT CALCUTTA 

Landlord and Tenant — Lease—Covenant against Assignment—Liberty to 
underlet—Mortgage by Underlease for Residue of Term—Transfer of 
Property Act {IV. of 1882), ss. 105, 108 ( j ). 

Under the Transfer of Property Act, 1882, having regard to s. 105 
and &. 108 O'), an underlease for the entire residue of the under lessor’s 
term operates, in the absence of a contract to the contrary, as an under¬ 
lease, and does not, as ordinarily under English law, constitute an 
assignment of the lease. 

A lease made in 1910 of premises in Calcutta for a term of sixty one 
years contained covenants by which the lessee had liberty to underlet, 
but had no power to assign, transfer or alienate his right, title, and 
interest in the demised premises; and it was provided that if the lessee 
should commit any breach of his covenants the lessor should be at 
liberty to reenter. In 1923 the lessee’s representatives executed a 
mortgage by way of sub-lease of the demised premises, sub-letting them 
for the whole residue of the term of the lease. The lessor sued to 
enforce a forfeiture on the ground of a breach of covenant:— 

Held, that the mortgage was not a breach of the covenant against 
assignment having regard to the above stated effect of the Transfer of 
Property Act, 1882, and to the contract contained in the lease by which 
the covenant against assignment was subject to an express power to 
underlet. 

Decree of the High Court reversed. 

Appeal (No. 107 of 1928) from a decree of the High Court 
in its appellate jurisdiction (November 25, 1927) reversing 
a decree of the Court in its original civil jurisdiction 
(April 14, 1927). 

On August 23, 1910, the predecessor in interest to 
respondents Nos. 1-5 executed in favour of a lessee represented 
by respondents Nos. 6 and 7 a building lease of immovable 
property in Calcutta for a term of sixty-one years. The 
lease contained covenants, fully set out in the judgment of 
the Judicial Committee, by which the lessee had liberty, 

* Present ; Lord A-tkin, Sir John Wallis, and Sir Lancelot Sanderson. 
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without obtaining the lessor’s consent, to underlet the 
premises and the buildings to be erected; and the lessee had 
no power (subject to an immaterial exception) to assign, 
transfer, or alienate his right, title, and interest in the demised 
premises. The lease further provided by clause 10 that if 
any breach should be made by the lessee in any of the 
covenants and agreements on his part to be observed, it 
should be lawful for the lessor to re-enter upon the demised 
premises as if the lease had never been executed. 

On May 7, 1923, the respondents Nos. 6 and 7 executed in 
favour of the appellants’ predecessor in title a mortgage of 
property including the mortgagors’ leasehold interest under 
the lease of August 23, 1910. By the mortgage the mortgagors 
demised and sub-let the premises to the mortgagee for the 
unexpired residue of the term of sixty-one years, subject to 
the proviso that the sub-lease should terminate if the sum 
advanced with interest ancl costs was repaid by the mortgagors 
or was realized out of the rents and profits, in which event 
the premises sub-let were to be reconveyed or surrendered. 

On January 25, 1924, the lessors instituted a suit in the 
High Court against the lessees and the mortgagees claiming 
a forfeiture of the lease on the ground that the mortgage was 
a breach of the covenant by the lessee and mesne profits. 

The trial judge (Page J.) dismissed the suit. The learned 
judge said that it was conceded before him that for certain 
purposes an underlease for the whole unexpired term of the 
lease amounted to an assignment. But in his view the 
mortgage was not such an absolute transfer of the lessees’ 
rights as to be within covenant 6 of the lease. He so held, 
having regard to Doe v. Hogg (1), applied in Russell v. 
Beecham (2), and the right of redemption which remained in 
the lessee. * 

Upon appeal the decision was reversed by C.C.Ghose and 
Buckland JJ., and a decree made as prayed. The learned 
judges were of opinion that, as in Bengal National Bank v. 
Janaki Nath, Roy (3), the mortgage was an assignment of the 

(1) (1824) 4 D. & R. '226. (2) [1924] 1 K.B. 525. 

. ' (3) (1927) I.L.R. 54 C. 813. 
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lessees’ interest contrary to the covenant, even though there 
was a proviso for reassignment in a certain event. 

1929. Nov. 1, 4. Upjohn K.C. and Parikh for the 
appellants. By the lease the lessee had express power to 
underlet; the mortgage was a valid exercise of that power. 
No doubt in English law an underlease for the whole residue 
of the term demised ordinarily amounts to an assignment. 
But that is because in English law a reversion in the grantor 
is essential to the relation of landlord and tenant: Parm enter v.. 
Webber. (1) That is not so under the Transfer of Property 
Act, 1882, as by s. 105, a lease may be made in perpetuity, 
and by s. 108 (j) a lessee can transfer the whole of his interest- 
in the property, in the absence of a contract to the contrary. 
As the covenant permitted the lessee to underlet, an underlease 
valid by the law applicable cannot be an assignment for the 
purposes of covenant* 6. Further, the mortgage was not a 
complete transfer of the lessee’s rights. Not only had he 
a right to surrender upon redemption, but the rents were 
collected by the mortgagees on his behalf, and he was entitled 
to the benefit of any, surplus. Bengal National Bank v. 
Janaki hath Boy (2) is distinguishable, as in that case there 
was in terms an assignment to the mortgagee. In any case 
no forfeiture can arise under covenant 10, because what 
is described as covenant 6 is not expressed as a covenant, 
condition or agreement; its effect is merely to render void 
an assignment. 

Sir Gerald Hurst K.C. and Dube for respondents Nos. 1-5. 
Sect. 108 ( j ) of the Transfer of Property Act, 1882, by its 
terms operates only in the absence of a contract to the 
contrary. The lease here was in terms of an English 
lease, and the mortgage was what is described in s. 58 of the 
Act as an English mortgage. Both documents .should be 
construed according to English law. It is clear that in 
English law an underlease for the whole residue of the term, 
whether by mortgage or otherwise, is an assignment: Lewis v. 
Baker (3); Halien v. Spaeth. (4) Under the Transfer of 

(1) (1818) 8 Taunt. 593. (3) [1905} 1 Ch. 46, 50 

(2) (1927) I.L.B. 54 C. 813. (4) [1923] A.C. 684. 
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Property Act also a mortgage of the residue of a leasehold J- c. 
term ‘ amounts to a complete transfer to the mortgagee: 1929 

Kamye Loll Sett v. Nistomy Dosses (1) ; Bengal National HUNSRAJ 
Bankov. Janaki Nath Roy (2); Monica Kitheria Saldanha v. 

Siibtaya Hebbara (3) ; Vithal Narayan v. Shrizam Savant. ( 4) Lal 
Whether or not there was in the present case technically an seal. 

assignment there was a transfer of the lessee’s interest 
contrary to covenant 6. The liberty to underlet given by 
covenant 5 is subservient to the provision against an assign¬ 
ment or transfer in covenant 6, and that provision amounts, 
expressly or by implication, to a covenant or agreement by 
the lessee within the proviso in clause 10. 

Upjohn K.C. replied. 

Dec. 12. The judgment of their Lordships was delivered by 

Sib John Walus. This is an appeal from a decree of the 
High Court of Calcutta, reversing the decree of Page J. in a 
suit tried before him under the ordinary original jurisdiction 

of the Court. 

• The suit was brought to enforce a forfeiture for an alleged 
breach of a covenant against assignment contained in a lease 
for a term of sixty-one years of premises in Ilalliday Street, 

Calcutta, made on August 23, 1910. On Hay 7, 1923, the 
first and second defendants, who are the owners of the lease¬ 
hold interest, executed a mortgage by way of sub-lease of 
• the leasehold premises, sub-letting them for the unexpired 
residue of the term, and on January 25, 1924, the plaintiffs, 
who are the representatives of the original lessor, instituted 
the present suit to enforce a forfeiture. 

Both the Courts below held, following the English decisions, 
that an absolute demise by sub-lease for the unexpired residue 
of the term would operate as an assignment of the term and 
be a breaeh of a covenant against assignment, but the trial 
judge held that, under the terms of the mortgage of May, 7, 

1923, there was Hot such an absolute demise, whereas the 
Appellate Bench held that there was, and consequently that 

(a,) (1884) T.L.R. 10 C. 443, (3) (1007) I.L.R. 30 M. 410. 

(2) (1027) I.L.R. 54 C. 813. (4) (1905) I.L.R. 29 B. 391. 

15 
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the plaintiffs were entitled to enforce the forfeiture. They 
accordingly allowed the appeal and gave the plaintiffs a decree 
Had the usual practice in England been followed of creating 
a mortgage of this kind by granting a sub-lease for a few days 
less than the uuexpired residue of the term, the lessees as 
sub-lessors would not have parted with their reversion, and no 
question of assignment could have arisen. 

The question having arisen, in India, it has, of course, to 
be decided in accordance with the law, not of England, but of 
India; it does not, however, seem to have occurred to any 
one m the Courts below to see, in the first place, before 
resorting to English decisions, whether under the law of 
landlord and tenant in India a sub-lease by a lessee for the 
unexp.red residue of the term operates as an assignment 
of the term. That law is to be found in the Transfer of 
Property Act, 1882, which has now been in force for nearly 

in tlm fi Cen . y ; u Ugh f °' mded 0,1 EngliSh ,aw ’ and drafted 
/.f Ce by eminent la " Ters in E ”S?land, it has only 

« e T? gliSh UW ^ S ° 35 11 ™ e °“ Sid - ad -PP^ 

out of th 18 , ' SUrprising t0 find that rule, arising 
out of the special conditions of land tenure in England that 

a conveyance to operate as a lease must reserve a revision 

to the essor finds no place in the Act. In India a lessor is 

expressly empowered to grant a lease in perpetuity, and is 

for Uv fo f° r that PUrP ° Se ’ “ “ England ’ t0 «»** a laaaa 
or lives, or for a term with a covenant for perpetual renewal; 

, simi ar y, lessee as sub-lessor can create a sub-lease for 

i e v Zl XP h r 0i the term with aa “e incidents as 
any other sub-lease. 

of L -wt’" PerP ?oi ty f e expressly included in the definition 
f lease m s. 105 of the Transfer of Property Act which 

provides: ‘‘A lease of immovable property is a transfer of a 

tight to enjoy such property, made for a certain time, express 

or implied, or m perpetuity, in consideration of a price paid or 

p** • *■» - 

i ng of value to be rendered periodically or on specified 
occasions to the transferor by the transferee, who accepts 
the transfer on such terms. 
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/‘The transferor is called the lessor, the transferee is called 
■the lessee, the price is called the premium, and the money, 
share, service or other thing to be so rendered is called the 

rent. ” 

The provision in s. 108 (j) that, in the absence of a contract 

to the contrary, a lessee may grant a sub-lease for the unexpired 
residue of the term in the same way as a sub-lease for any 
shorter term is equally clear: “ (j) The lessee may transfer 
absolutely or by way of mortgage or sub-lease the whole or 
any part of his interest in the property, and any transferee 
of such interest may again transfer it. The lessee shall not, 
by reason only of such transfer, cease to be subject to any 
Of the liabilities attaching to the lease. ’ ’ 

There is therefore no ground for the contention that in 
India a sub-lease for the unexpired residue of the term 
operates otherwise than as a sub-lease. 

It only remains to be considered whether in this lease there 
is any contract to the contrary. The fifth and sixth covenants 
of the lessees with the lessor are as follows 

“Fifth .—That the said lessees shall be at liberty or shall 
have the full power and authority without having recourse 
to previously securing to that effect the consent ot the said 
lessor written or verbal to underlet the said demised land 
and the buildings, structures, sheds, godowns, stables or any 
portion thereof to be so erected and built by them as 

aforesaid. 


J.,C. 

1929 

HUNSRAJ 

.V. 

Bp JOY 
LaL 
Seal. 


“Sixth. _The said lessees shall have no power save amongst 

themselves as hereinafter mentioned to assign, transfer or in 
any way to alienate their right, title and interest upon the 
demised land and the buildings so to be erected by them 
thereon as aforesaid created by virtue of these presents 
provided nevertheless that neither of the said lessees shall 
be entitled to exercise the right of transfer or assignment 
among themselves as is hereinbefore reserved until a competent 
engineer to be approved by the lessor certifies that the 
construction of the buildings so to be erected on the demised 
lands as aforesaid is completed at a cost of not less than ten 
tho usan d rupees as is hereinbefore provided, ’ 7 
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The covenant against assignment in their Lordships' 
opinion is clearly subject to the express power to underlet. 
All that the lessees have done in this case is to underlet, and 
no question of forfeiture arises. 

This disposes of the appeal, and their Lordships are not 
called upon to express any opinion on the question as to 
which the Courts below differed, or on the contention raised 
for the first time before their Lordships by Mr. Upjohn, that 
a covenant, expressed as here, that the lessees “shall have 
no power” to assign, has merely the effect of rendering such 
assignments void, and cannot occasion a breach by the 
lessees “of the covenants, conditions, agreements herein 
contained and on their part to be kept observed and performed 
according to the true intent and meaning of these presents” 
so as to involve a forfeiture. 

In the result their Lordships will humbly advise His 
Majesty that the appeal be allowed and the suit dismissed 
with costs throughout. 

Solicitors for appellants: W. W. Box & Co. 

Solicitors for respondents: Watkins & Hunter. 
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ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


J. c* 

1930 
Jan. 21* 


Public Policy—Illegal Consideration—Stifling Criminal Proceedings — Refer¬ 
ence to Arbitration — Costs—Successful but uncommendable Defence — 
Indian Contract Act (IX. of 1872), ss. 23, 24. 

If it is an implied term of a reference to arbitration, and of an ekrarnama 
pursuant to the award, that a complaint that a non-compoundable 
offence under the Penal Code has been committed shall not be proceeded 
with, the consideration is unlawful on the ground of public policy and 
the award and ekrarnama are therefore unenforceable; that is so 
irrespective of whether in law a prosecution has been commenced. 

Jones v. Merionethshire Permanent Benefit Building Society [1892] 
1 Ch. 173 applied. 

Appellants succeeding on the ground of public policy in a defence 
which was not a commendable one in the circumstances of the case, 
deprived of costs. 

Decree of the High Court reversed. 

Appeal (No. 17 of 1928) from a decree of the High Court 
(May 28, .1925) reversing a decree of the Subordinate Judge, 
Fourth Court of Dacca. 


The plaintiffs-respondents hy their plaint claimed a 
declaration that they were entitled to a 3 annas 12 gandas 
share in a hat (market) known as Taltola Hat under an 
arbitrator’s award and an agreement, dated January 23, 1917: 
or, if, the award and agreement were unenforceable, they 
claimed as purchasers a 10 annas share of the property 
against some of the defendants. 

Among the issues settled were whether th)e award and 
agreement were valid and enforceable. 

The Subordinate Judge held that the reference to arbitration 
and the agreement were made to stifle a prosecution for a 

* Present : Viscount Dunedin, Sir George Lowndes, and Sir Binod 

Mitter, 

Voi*. LVIL K 
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non-compoundable offence, and therefore were contrary to. 
public policy and unenforceable; on. the alternative claim 
lie made a decree for a 1 anna 4 pies share in certain plots. 

On appeal the High Court (Walmsley and Chose JJ.) held, 
on grounds which appear from the present judgment, that 
the award and agreement were valid, but that they bound 
only some of the defendants, against whom the Court decreed 
the plaintiffs a 3 annas 12 gandas share of the property. 

1920. Nov. 14, 15. Subba Row for the appellants. 


The respondents did not appear. 

1930. Jan. 21. The judgment of their Lordships was 
delivered by 

Sir Binod Mittf.r. The facts out of which this appeal 
arises are as follows :— 

The Basu family referred to in the pleadings in the suit, 
owned Taltola Hat and Bazar, which was an old and estab¬ 
lished hat of considerable repute. It was originally held on 
land owned by the Basu family on the bank of the 
River Dhaleswari. The site of the hat had to be changed 
from time to time owing to the action of the river, and 
ultimately, in the year 1916, there was no land owned and 
possessed by the family on which the hat could be held and it 
was removed to some lands belonging to a Mussulman family. 
There was a great scramble for the purchase of such lands 
from the different members of the Mussulman family amongst 
the plaintiffs on the one hand and the principal defendants, 
on the other. One Abdul Aziz purported to execute 
conveyances in favour both of the plaintiffs and the principal 
defendants in respect of the same land, and in the course-of 
the proceedings taken by both parties to have their respective 
documents registered, he sometimes admitted and sometimes 
denied the execution of such documents before the sub¬ 
registrar. .. 

On December 14, 1916, one Rohini, a servant of the. 
plaintiffs, and on their behalf, complained before the Sub- 
Divisional Officer of Mupshigunj, against various persons, 
including some of the principal defendants—namely, Paresh 
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Chandra Basu, defendant No. l(j, Copal Chandra Basu, 
defendant No. 13, Benoy Chandra Basil, defendant No. 14, 
Krishna Kumar Basu, defendant No. 18, Kamini Kumar 
Basu, now defendant No. 2 (son of Ananta Kumar Basu, 
since deceased, who was originally defendant No. 2 in the 
suit). The complainant charged them with having committed 
offences under ss. 465. 467, 193 and 194 of the Indian Penal 
Code, all of which offences were non-compoundable. The 
persons against whom the complaint was made are referred 
to for the purposes of the judgment as the accused in the 
criminal proceedings. The magistrate did not issue any 
summons, hut directed the complainant to prove his ease 
on January 8, 1917. 


J. C. 

1930 
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Basu 

v. 

Birendra 

Nath, 

Basu. 


The criminal proceedings served to bring matters to ahead, 
and after its institution Ananta, whose son, Kamini, was 
accused No. 6, became exceedingly alarmed, and was very 
anxious to have all the disputes settled between the plaintiffs 
and the defendants, including the criminal proceedings. He 
desired that the disputes should be referred to the arbitration 
of A. C. Basu, a relation of the parties, and one of the pro¬ 
forma defendants in the suit. 


The disputes as to the title concerned the plaintiffs and 
defendants Nos. 1 to 21. A. C. Basu in his deposition, stated 
that at the time of the reference there were only present the 
plaintiff Birendra, Ananta and the accused Benoy, Paresh 
and Krishna. The reference was oral, and only two sittings 
were held—namely on December 27 and 29. The only 
persons who attended both days were the plaintiff, Ananta. 
and the accused, Benoy, Paresh, Krishna and Kamini (son 
of Ananta). A. C. Basu further stated that no evidence, oral 
or documentary, on the question of title was produced before 
him, and on December 29 he delivered an oral award which 
was followed by a written memorandum, which is not forth¬ 
coming. A memorandum purporting to be a copy of the 
award, • and dated August 12, 1917, signed by one 

A. C. Samanta, and the arbitrator, is on the record. The 
arbitrator further stated that it was provided by the award 
that all the interested persons, and not merely those who 

K 2 
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imule the reference or who appeared before him, would 
execute an agreement embodying the result of his decision. 
According to him the award had declared that the plaintiff 
and the principal defendants Nos. 1 to 21 would get 3 annas 
12 gandas and 12 annas 8 gandas shares respectively, of the 
proprietary interest of the hat land. The award also purported 
to deal with certain pecuniary interests of the pro forma 
defendants (Nos. 22-72). 


On January 8, 1017, the criminal proceedings came up 
before the magistrate, but, at the instance of the parties, 
were adjourned to January 24. 


On January 23, 1917, after 9 o'clock in the evening, an 
ekrarnama was executed by Ananta, his son Kamini, his 
brother Joyanta, defendant No. 3, and defendants Nos. 5, 6 
and 10, j.e., Debendra Kumar Basu, Surcndra Kumar Basu 
and Sanat Kumar Basu. They were very near relations of 
Ananta. By this ekrarnama its executants admitted that 
the plaintiffs have title and possession to 3 annas 12 gandas 
share ot the land in suit. The ekrarnama further provided 
that if the other co-sharers of the land did not join with the 
executants in executing a solehnama or other appropriate 
deed, within six weeks from the date thereof, then the 
executants would execute a proper deed in favour of the 


plaintiffs, making up their aforesaid share of 3 annas 
12 gandas out of their own share. None of the executants 
except Ananta had taken any part in the arbitration 


proceedings, and were in no way bound by them. 

On January 24, the complainant Rohini put in a petition 
before the magistrate, alleging that his principal witnesses 
had been won over by the accused, and he further alleged 
that the dispute had already been settled. On this petition 
the magistrate dismissed the case under s. 203 of the Criminal 
Procedure Code for non-production of evidence. 


The learned Subordinate Judge held that the real object 
of the reference to arbitration was not to get a judicial 
decision on the question of the right and title of the plaintiffs 
in the lands in dispute, but to placate the plaintiff Birendra- 
and induce him to withdraw from the criminal proceedings. 
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He further held that the ekrarnama was not a bona fide 
settlement of the dispute, but was executed with a view to 
securing the withdrawal of the criminal proceeding's on 
charges of forgery and other non-eompoundable offences, and 
that the consideration wholly or in part, of this agreement, 
was unlawful and, therefore, the agreement was void. 

The High Court disagreed with the learned Subordinate 
Judge, and held that the reference to arbitration was a bona 
fide one for the settlement of the disputes as to title. They 
further held that the persons against whom tiie complaint 
was made were never brought before the magistrate as 
accused persons, and that as the magistrate dismissed the 
complaint under s. 203 of the Criminal Procedure Code, the 
prosecution could not be said to .have been dropped, implying 
thereby that the stage at which a prosecution could be said 
to have commenced had not been reached within the meaning 
of the Criminal Procedure Code. They further held that 
in the circumstances aforesaid there was no tampering with 
the administration of justice by the complainant or that, he 
usurped the functions of the judge. The High Court, on the 
basis of their findings that the award and ekrarnama were 
valid, gave certain relief to the plaintiffs against the persons 
who had taken part in the arbitration proceedings or who 
had signed the ekrarnama. From this judgment and decree 
of the High Court the defendants, the representatives of 
Ananta, and defendants Nos. 3, 5, 6, 10, 14, 16 and 18 have 
appealed to this Board. 

It may quite well be that a prosecution only commences 
after a summons is issued, and that before that stage is 
reached a complainant cannot he said to have dropped a 
prosecution under the Code: see Golap Jan v. Bholanuih 
Khettry.(l) 

Their Lordships are not called upon to express any opinion 
on this point, nor are they doing so. The real question 
involved in this appeal on this part of the case is whether 
any part of the consideration of the reference or the ekrarnama 
was unlawful, and not whether any prosecution within the 

(1) (1911) I. L. R. 38 C. 880. 
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meaning of the Criminal Procedure Code had been started 
or dropped. If it was an implied term of the reference or 
tlie ekrarnama that the complaint would not be further 
proceeded with, then in their Lordships’ opinion the considera¬ 
tion of the reference or the ekrarnama, as the case may be, 
is unlawful (sec Jones v. Merionethshire Permanent Benefit 
Bvildiny Society ( 1)), and the award or the ekrarnama was 
invalid, quite irrespective of the fact whether any prosecution 
in law had been started. 


AVith regard to the award there is a further question— 
namely, whether, assuming that there was a valid reference, 
the award was capable of being enforced against any of the 
defendants. 


Their Lordships will first of all determine the validity of 
the ekrarnama. 


Tn a case of this description it is unlikely that it would be 
expressly stated in the ekrarnama that a part of its considera¬ 
tion was an agreement to settle the criminal proceedings. 
It is enough for the defendants to give evidence from which 
the inference necessarily arises that part of the consideration 
is unlawful. There is, however, in this case, the evidence of 
Sasanka, who acted as a pleader for the plaintiffs, and was 
called by them in this suit. He stated before the learned 
Subordinate Judge as follows: “The former case was 
withdrawn the day after the execution of the agreement* 
at the time of which there had been an understanding between 
the parties that the parties would withdraw from their 
respective criminal cases. I understand that the result of 


the agreement would be to settle all disputes including the 
criminal cases.” Amulva, another pleader also called by the 
Plaintiffs, stated: “ I know that the object of the compromise 
was to bring about a reconciliation including the dropping 

of ti e prosecution.” 

• • * * 

There is no doubt that the parties had agreed not to proceed 
with the complaint, as the complainant in his petition, dated 
January 24, stated to the magistrate that the dispute had 
been settled. 


(1) [1892] r Ch. 173. 
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The fact that the ekrarnama was executed only by Ananta 
and his very near relatives, none of whom was hound by the 
arbitration proceeding's, is very significant. The only question 
is whether the agreement settling the criminal proceedings 
was arrived at before or after the execution of the ekrarnama. 
The ekrarnama, as lias already been stated, was signed after 
9 p.m., on January 23, and it is hardly credible that after its 
execution the plaintiffs for the first time decided not to 
proceed with the complaint. 
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Their Lordships have 110 hesitation in holding that, prior 

to the execution of the ekrarnama, it was an implied though 

• 

not an expressed term, that in consideration of the executants 
admitting the shares of the plaintiffs they would not proceed 
with the charges laid by them against the accused. It is 
also a significant fact that when after the execution of Hie 
ekrarnama and the dismissal of the criminal proceedings the 
executants of the ekrarnama did not earv out its terms, 
the plaintiffs took steps to revive the criminal proceedings, 
though without success. For these reasons the ekrarnama is 
not enforceable against its executants. 

The next question that calls for determination is whether 
any part of the consideration for reference to the arbitration 
was unlawful. The only persons amongst the principal 
defendants who joined in the reference were Ananta, Bcnov, 
Krishna and Paresh. The criminal proceedings were pending 
at the time of the reference against llie last three mentioned 
persons and the son of Ananta. The dispute affected the 
other principal defendants, as also the pro forma defendants, 
and no proper settlement could have been reached unless 
the other defendants joined in the reference. 


The learned Subordinate Judge held that the arbitration 
proceedings were “ hasty and rapidly run through somehow 
to placate the plaintiff' Birendra and to induce him to with¬ 
draw the’ criminal case.” 

• • • • • * - 

Nothing was done to give effect to the award, and the 
proceedings were adjourned from January 8 to January 24, 
on which date, as has been stated, the ekrarnama was executed, 
which in effect took the place of the award. 
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Their Lordships have set forth in the early part of the 
judgment the circumstances under which the reference was 
made and the manner in which the arbitration was conducted, 
and they are of opinion that the finding of the learned 
Subordinate Judge that the reference was not a bona fide 
reference for settlement of civil disputes only is amply borne 
out by the evidence in the case. Their Lordships are also 
of opinion that the award was incomplete and that the parties 
whose presence was absolutely necessary to make it valid 
were never before the arbitrator. 


For these two reasons their Lordships arc of opinion that 
tlie award is not valid. The suit, therefore, so far as it is 
based on the ckrarnama and the award, should be dismissed. 

The plaintiffs’ suit was based upon their alleged title by 
purchase, and, alternatively, upon the award and the 
ckrarnama. 

The learned Subordinate Judge held that the plaintiffs 
had succeeded in proving their title of purchase to the extent 
of 1 anna 4 pies share of plots Nos. 472, 473, 474 and 842. 
The High Court did not think it necessary, by reason of its 
findings on the award and the ekrarnama, to determine this 
question. Their Lordships think that this part of the case, 
not having been investigated by the High Court, should be 
remitted to them for further investigation. It does not appear 
that the plaintiffs ever gave up this part, of their case. 

For the reasons stated above their Lordships think that the 
decree of the High Court should be set aside. The defences 
raised by the appellants were not eommendable although 
they are compelled to give effect to them upon grounds of 
public policy indicated in their judgment. They will therefore 
not give any costs of the appeal before them or before the 
High Court.. The learned Subordinate Judge did not give 
any costs to any of the parties, and their Lordships think that 
his direction as to costs was right and they will not interfere 
with it. The costs of the further investigation of the title 
will abide the result. 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Francis & Harker. 
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MAHAMMAD MAZAFPAR-AL-MUSAVI 


(Plaintiff) 


l Appellant ; 


AND 


4ABEDA KHATUN and Others (Defend- 
ants). 


Respondents. 


. f 

• • 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA 


J. C.* 
1930 
Jan . 21. 


Mahomedan Laio—Wakf—Permanent Lease of Walcf Lands—Long Recog¬ 
nition of Validity—presumption of Legal Origin-Consent of Kazi. 

Lamia belonging to an ancient wakf were proved to have been held 
by tenants for over seventy years at an unchanged rent and as heritable 
property. The tenure had been described as istimrari mukarrari in 
receipts given by successive mutawallis, and upon Court auction sale*. 
An imperial sanad of 1772 appointing a mutawalli, of the wakf prohi¬ 
bited the grant of permanent tenancies:— 

Held, that a lawful origin of the tenure by reason of the kazi’s consent 

was to be presumed; the tenure might have been created before 1772, 

but in any case the prohibition in the sanad merely stated the rule of 

Mahomedan law and (lid not abrogate the discretion of the kazi to relax 
its operation. 

The presumption of a lawful origin in support of proprietary rights, 
long and quietly enjoyed, is not a branch of the law of evidence, but a 
presumption arising in law in the absence of evidence. Consequently 
the absence of any evidence of an application to the kazi did not 
preclude, under s. 114 of the Indian Evidence Act, 1872, a presumption 
that the kazi had given his consent. 

Ilawa MagnAram Sita-ram v. Kasturbhai Manibhai (1921) L.R. 49 
I.A. 54 followed. 


Decree of the High Court affirmed. 


Appeal (No. 135 of 1927) from a decree of the High Court 
(May 13, 1925), reversing a decree of the Subordinate Judge 
of Dinajpur (March 29, 1923). 

The appeal arose out of a suit by the appellant, the 
recently appointed mutawalli of a long established wakf, to 
recover khas possession of two mauzas from defendants, 
who claimed to be permanent tenants. 

The material facts appear from the judgment of the 

Judicial Committee. 

• • • 

' Present : Viscount Sumner, Lord Atkin, Lord Thankerton, 
Sir John Wallis, and Sir Lancelot Sanderson. 
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The Subordinate Judge made a decree for possession on 
the ground that a mutawalli could not grant a permanent 
lease, and the plaintiff was not bound by the acts of his 

predecessors. 

On appeal to the High Court the decree was reversed. 
The learned judges (Greaves and Mukerji JJ.) held that as 
a mutawalli could make a permanent lease with the consent 
of the kazi or the Court, the alleged tenancy could have had 
a legal origin, and that in the circumstances of the present 
ease the presumption was that it had a legal origin. 

1929. Oct. 21, 22. De G-ruyther K.C. and Kenworthy 
Brown for the appellant. It is well established that the 
grant of a permanent tenancy by a mutawalli is an illegal 
act; Vidya V a rut hi v. Balusami Ayyar. (1) That being so 
the Court should not have drawn the inference which it did: 
Nainapillai Marakayar v. Ramanathan Chettiar. (2) The 
decisions in Bawa' Magn'ram Sitaram v. Ka&turbhai. 
Manihhai( 3); and Chockalingam PUlai v.MayamS Chettiar( 4) 
that after long possession it could be assumed that a permanent 
tenancy of debuttur property had been created by the sliebait 
for necessity, do not apply so as to validate a permanent 
tenancy of wakf property. Although it is stated in Ameer 
Ali's Mahomedan Law, 4th ed., i., p. 428, that a mutawalli 
can create a permanent tenancy with the consent of the 
kazi, there is no recorded case of a permanent tenancy so 
granted; it therefore cannot be regarded as a likely event. 
Under s. 114 of the Evidence Act a fact cannot be presumed 
unless it is likely to have happened; further, under that 
section, in the absence of evidence that the kazi’s consent 
was applied for, the fact that he gave consent cannot be 
presumed. [Reference was made also to Tulshi Pershad 
Singh v. Ram Narain Singh. (5)] 

Dunne K.C. and Hyam for the respondents. The principle 
upon which in Bawa Magniram Sitaram v. Kasturbhai 
Manibhai (3) the Board held that a permanent tenancy of 


(1) (1921) L.R. 48 I. A. 302. 

(2) (1923' Ij.B. 51 I.A. 83,97,98. 

~- (5) (1885) L.R. 


(3) (1921) L.R. 49 I.A. 54. 

(4) (1896) I.L.R. 19 M. 485. 
12 I.A. 205. 
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valid origin was to be presumed applies in this ease. The 
reasoning was apart from s. 114 of the Evidence Act. The 
appellant tried to displace the presumption by alleging that 
the tenancy began in 1850; but it was conclusively proved 
to have descended from father to son, and to have been 
recognized by successive mutawallis, since 1843 or earlier. 
Even if the wakf was created by the sanad of 1772, its 

0 

language shows that the tenancy was already in existence. 
But in any case the prohibition in the sanad only stated the 
general rule of Mahomedan law and did not deprive the 
kazi of the discretion which he formerly had to relax the law 
for the benefit of the wakf. 


J.c. 

1930 
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AL-MuSAVI 
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Khatun. 


De GruytKer K.C. in reply referred to Angus v. 
Dalton. (1) 


1930. Jan. 21. The judgment of their Lordships was 
delivered by 

Viscount Sumner. The appellant in this ease was plaintiff 
in the suit. He is the hereditary mutawalli of an ancient 
wakf of large extent, and he claimed from the defendants 
possession of extensive lands, as property of the wakf, which 
he was entitled to resume. The defendants' answer was that 
the lands were an ancient istimrari tenure, held for a long 
though indefinite time at a fixed rent and as heritable property, 
of the appellant’s predecessors, who had not only never con¬ 
tested the title, but had frequently acknowledged it by various 
overt acts. Other defences of limitation and estoppel were 
raised, but they need not now be considered. In substance, 
the facts necessary to support this defence were proved, 
though the actual date and circumstances of the origin of 
the tenure were not. The tenure had been sold in court 
auctions for arrears of rent, and had been described as an 
istimrari mukarrari tenure in 1859 and in 1902; rent receipts 
were produced for a long series of years, in which the 
tenure was also thus described; and it was proved that, in 
1A69, the mutawalli of the day had sued unsuccessfully-for 

(1) (1886).0 AppT Caa. 782, 799, 800. 
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enhancement of rent. Circumstances such as these are an 
ordinary and, prima facie, a sufficient proof of the right 
asserted by the defendants. 

Against this, the plaintiff’s reply was as follows: “Admit¬ 
tedly the defendants have always owned and have often paid 
rent at an unchanging rate to the mutawalli of the wakf, 
to which the lands in question with others appertained, but 
they can produce no grant or lease in support of their claim 


to a permanent tenure, and, if they could, a mutawalli cannot 
alienate the lands of the wakf or grant a permanent tenure 
at. a fixed rent, which has the same effect.” 

To meet this, otherwise irrefragable, argument, the 
defendants contended that, by way of completing their title 
to a tenure actually enjoyed over so long a period of years, 
there ought to be presumed some lawful origin, and the 
existence of such facts, though unrecorded and forgotten, as 
would establish a lawful origin. Mahomedan law affords 
such an origin in the exception to the rule (whether still 
acted on in practice in modern times or not), that with the 
leave of the kazi such an alienation, otherwise unlawful, is 
permissible to a mutawalli: Ameer Ali Mahomedan Law, 
4th ed., i., p. 428. The Subordinate Judge declined to make 


this presumption, but on appeal the High Court made it 
and reversed his decree for possession. Greaves J., with 
whom Mukerji J. concurred, observed: “I think that the 
Court, under the circumstances of the present case, should 
make the assumption that the grant was in its origin lawful, 
having regard to the fact that the lease has existed 
unchallenged since at any rate 1843, that the rent has 
remained unchanged, that applications for enhancement 
have been made and failed, and that no mutawalli has 
challenged it for a period of over seventy years.” It is 
against this conclusion that the present appeal is brought. 

This question was dealt with by their Lordships’ Board in 
Bdwa Magniram Sitaram v. Kasturbhai Manibhai. (1) In 
that case a lease of acres of land, which had been previously 
settled as part of a math, was granted to a tenant, upon terms 

(1) L.R. 49 I.A. 54. . 
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which, on the true construction of the document were held 
to amount to a permanent lease, terminable only on non¬ 
payment of rent reserved. The land had been held for 
the greater part of a century at the original low rent continu¬ 
ously without any disturbance of the tenants or anything 
to show that either party to it regarded the right of the 
tenants as other than permanent, while circumstances were 
proved, which appeared to establish the contrary. The 
decision proceeded upon the assumption that the grantor of 
the lease had been the shebait. If so, the property having 
been devoted to religious purposes the power of leasing would 

not extend beyond a grant for the life of the shebait for the 
time being. 


The Board, relying on the established exception to this 
limitation of his powers—namely, that a permanent alienation 
of temple property is valid, when there is proved necessity 
for the alienation, and following the case of Chockalingam 
Pillai v. Mayancli Chetiiar (1), came to the conclusion that, 
failing actual proof of such necessity, its existence ought 
under the circumstances to be presumed: “At the lapse ot‘ 
100 yea is, says Lord Buckmaster, “when every party to 
the original transaction has passed away and it becomes 
completely impossible to ascertain what were the circum¬ 
stances which caused the original grant to be made, it is only 
following the policy, which the Courts always adopt, of 
securing, as tar as possible, quiet possession to people, who 
are in apparent lawful holding of an estate, to assume that 
the grant was lawfully and not unlawfully made.” 


It is to be remarked that in the case of Chockalingam 
Pillai the date and terms of the original grant of the land to 
the math Were on record, the date being 1756, and that in 
the earlier ease of Murugesam pillai v. Manickavasaka 


Panda ra (2), in which the above quoted doctrine was alsc 
invoked, the interval between the impugned grant and the 
suit, which challenged it, was only twenty-five years. Further 
m Chockalingam’s case as appears at p. 496 of the report, 
a good deal was known and proved in evidence of the 

(1) I.L.B. 19 M. 485. (2) (1917) L.R. 44 I.A 98. 
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J.c circumstances existing when the grant in question was made, 
j 930 and this was considered by the Court as part of-the material, 

M ahammad j ,,stit V i,, t? the presumption of some necessity.. In the case 

^ALkTusw 111 ^ I,A *’ t,lcir Lordships, however, applied the presumption 

without debating the circumstances or the probabilities of 

k£ n a the Ca * e > 1,0 doubt in View of the fact that so long a time 

- had elapsed since the . event that any such consideration 

would have been speculative. 

I he question then is whether this decision applies in the 
present case, or whether any ground exists on which it can 
be properly distinguished. 

The presumption of an origin in some lawful title, which 
the courts have so often readily made in order to support 
possessory rights, long and quietly enjoyed, where no actual 
proof of title is forthcoming, is one which is not a mere 
branch ot the law of evidence. It is resorted to because of 
the. failure of actual evidence. Hence their Lordships cannot 
accept the appellant’s contention that the provisions of the 
Indian Evidence Act, s. 114, prevent the inference of a consent 
by the kazi m the absence of any evidence of an application 
to the kazi for ieave, or some other proved fact of that kind. 
The matter is one of a presumption, based on the policy of 
the law. but even considered as an inference from proved 
facts, the • leave presumed is a thing, which may well be 
regarded as likely to have happened. • At the same time it 
is not a presumption to be capriciously made, nor is it one 
which a certain class of possessor is entitled to de jure. In 
a case such as this, where it is necessary' to indicate what 
particular kind of lawful title is being presumed, the Court 
must be satisfied that such a title was in its nature practicable 
and reasonably capable of being presumed, without doin» 
violence to the probabilities of the case. The presumption 
js not an “open sesame,” with which to unlock in favour 

ot a particular kind of claimant a closed door, tb which neither 
the law nor the proved facts would in themselves have afforded 

any key. It is the completion of a right, to which circum¬ 
stances clearly point, where time has obliterated any record 
of the original commencement. 


VOL. LVII.l 


INDIAN APPEALS. 


131 


JsSBEDA 

Khatun. 


There was, however, in evidence in the present case a sanad j.qi 

of the Emperor Shah Alam, in 1772, which granted the ' 930 
trusteeship of the wakf mahals, within which the villages in 
siiit are situated, to an ancestor of the appellant as mutavalli, w I*™?™. 
with an express declaration that he “is not competent to give al 'Musavi 
istimrari or mukarrari or lease at a low jama to any person 
anything appertaining to the said pergana.” This sanad 
was confirmed by the Nawab Nazim and the East India 
company, and here, it was said, was the real legal origin 
of this mutawalliship, created with a specific restriction on 
its powers, long anterior to the earliest date to which the 
respondents’proof could be carried. If so, the sanad is in 
terms absolute, and reserves no right to alienate with- the 
consent of the kazi, and,.even if this were otherwise, it is 
unreasonable to presume some leave, given by kazi, of 
which no records exists, the material period being compara¬ 
tively modern; the intervention of a kazi being, at any 
rate, recently little heard of, i.f not obsolete; and the matter 
not being, one in which it is probable that a grant might have 
been lost, but rather that the existence of any such grant 
would have been an. extra ordinary and doubtful thing. ° For 
the suggestion that, although- his permission validates the 
transaction,, it would necessarily be irregular and wrong in 
the kazi ta give it, , no. authority was produced, ancf the 
contention itself seems to reduce- the power of legal permission 
to an absurdity, while the argument that, in effect, the origin 
o this .tenure was prima facie a usurpation on the part of some 
mutawalli, and. that the supposed permission would be an 
impiety on the part of some complainant kazi, and that 
accordingly nothing should be presumed that would validate 
oue wrong by the supposition -of -another, :bcgs the question. 

.. T** 1 * -pordsiiips answer this as follows. Without say in" 
that, even in regard to a period beginning not later than 
1772, and ending not later than 1843, it would have been 
.improper to make the presumption of an unrecorded grant 

of leave by. the kazi; at some unknown time within Uiose 

• imits, .it. is plain in this case, that no such narrow limits apply 

* roin the terms of the sanad itself it is. reasonably clear that 
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the wakf was one already established and subject to the general 
rules of Maliomedan law, and these, at least without express 
words, the Imperial sanad could not abrogate. It was 
admitted that the prohibition expressly stated in the sanad 
was actually identical with the prohibition, which the 
Maliomedan law would impose, subject always to the power 
of relaxation possessed by the kazi. As a matter of fact, 
this wakf was of very considerable antiquity, of which the 
proof did not consist solely in venerable traditions or the 
doubtful accounts of annalists, but also in inscriptions of 
ancient date and tenor, still existing upon the walls of the 
buildings belonging to it. The longer the period within 
which and the remoter the time when first a grant might be 
reasonably supposed to have occurred, the less force is there 
in such an objection as the appellant has developed in 
argument. Even if the leave of a kazi is now obsolescent 
still, in more ancient times and in different social circum¬ 
stances, resort to it. may well have been common; otherwise, 
indeed, how came the rule to be recorded as existing and 
long established in learned and formal treatises? What is 
now, as is only too well known, commonly achieved only by 
usurpations and breaches of trust on the part of delinquent 
mutawallis, may in earlier and purer times have been regularly 
done in conformity with the prescriptions of the law. In 
their Lordships’ opinion the presumption of a lost and 
unrecorded permission of the kazi for the creation of the 
tenure of wakf lands, under which the respondents claim to 
hold, is in itself reasonable and proper as the natural form, 
which a legal origin would take. The alternative suggestion, 
that the creation of the tenure should be presumed to have 
been older than the creation of the wakf, so that the subject 
of the settlement was the permanent rent and not the lauds 
themselves, is oue which their Lordships do not think fit 
to adopt. 

There remains the question whether the decision of the 
Board in Bawo Magmram Sitaram v. Kashirbliai Mmibhai (1) 
can and ought to be distinguished on any ground. The 

• (1) L.E. 49-1.A. 54. 
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only possible distinction is that it was a Hindu math with 
which the ease was concerned. In principle the cases are in 
themselves analogous. In the language of the judgment 
there is nothing to suggest that the subject then under 
discussion was regarded as being in any sense peculiar or 
special. As a matter of public right their Lordships think it 
would be very undesirable to introduce purposeless distinctions 
between the law applicable in the case of one community and 
that applicable to another. They are therefore of opinion 
that the presumption rightly made by the High Court 
completed the defendants’ answer to the plaintiff’s claim to 
possession and they will humbly advise His Majesty that this 
appeal should he dismissed with costs. 

Solicitors for appellant: W. W. Box rf- Co. 

Solicitors for respondents Nos. 1 to 4: Barrow, Rogers cO 
Nevill. 
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interests of tho client, to give the fullest beneficial effect to his employ¬ 
ment of the advocate. It can always be expressly countermanded by 
1930 the client. It may not exist where the legal representative derives his 

' authority from an express written authority such as a vakalatnama. 

SOURENDRA ' • 

Nath Quaere, whether a pardanishin lady, who by a free and intelligent 

MltRA act of her own employs a professional agent in a particular transaction, 

is not to be deemed to confer upon him all the authorities which are 
1AkUT jala oi dinarily, implied in that employment. That was unnecessary to decide 

: in the present case, as the pardanishin client was shown to have been 

fully informed of the negotiations, and to have been fully and intelligently 
aware tlmt the advocate was clothed with authority to compromise 
the suit. 

Under Order xxiii., r. .3, the Court has a duty, not. a discretion, to 
record a lawful compromise, subject possibly to an inherent power of 
refusal where a substantial injustice would be worked, 

'•* Decree, of the High Court reversed. 

Appeal (No. 52 of 1027) by special leave from an order 
and decree of the High Court (December 18, 1924) reversing 
an order and decree of the Second Subordinate Judge, Hooghlv 
(March 31, 1924). 

The appeal arose out of a suit for partition in the Court of 
the Subordinate Judge instituted by the appellants against 
' the respondent, a pardanishin lady. Upon an interlocutory 

application by the. respondent .for the appointment of a 

- - receiver, counsel representing the parties respectively settled 

— 1 he whole suit upon the terms of a compromise. The appellants 
applied to the' Subordinate Judge under Order xxiii., r. 3, 
for a decree in the agreed terms; the respondent objected 
on the ground that her counsel had no authority to enter 
into the compromise upon her behalf. 

The facts of the ease appear fully from the judgment of 
the Judicial Committee. 

The Subordinate Judge ordered that the compromise be 
recorded and a decree made in accordance therewith. . 

The order and decree were set aside by the High Court 
by a judgment delivered by B. B. Ghose J. and concurred in 
by. Walmsley J. The learned judge, after referring to the 
rule in England regarding the authority of counsel to settle 
a ease without reference to his client, "said: “ I should be 

extremely''reluctant to hold, unless compelled to do .so by v 
any binding authority, that a rule of practice ip-England 
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which has its roots in different traditions and environments 
should be applied in this country, particularly in the mofussil 

where people never heard of any such practice.I need 

not say anything: further on the point, as learned counsel for 
the plaintiffs did not rely upon the "eneral authority of 
counsel to compromise a case.” l T pon the facts of the cast' 
the learned judge held that the defendant had given no 
authority to consent to a compromise; as she was a 
pardanishin lady strict evidence of authority by her was 

necessary. There was, he said, no evidence of ratification 
by her. 


I. C. 

1930 

« 

SOURENDRA 

Nath 

mitka 

TA RUBAI. A 
L)ASi. 


1920. Oct. 24, 2o. Vpjohn K.C, and Parikh for the appellants. 

Dc (iruythcr K.C., Dunne K.C. and Ramsay for the 
respondent. 


[Reference was made to Strauss v. Francis (1); Shepherd v. 
Robinson (2); Jang Bahadur Singh v. Shanker Rai ( 3); 
Nando Lai Bos e v. Nistarini Dam ( 4); Nilmoni Chaudhuri v. 
Kedar Nath Daga (5); A ska ran Choudmal v. E. /. Ry. Co. (G); 
Bhut Nath Sircar v. Ram halt Sircar (7); Jagapati Mudaliar v. 
Ekambara Mudaliar (8); Thcnal Annual v. Sokkammal (9); 
and Farid-un-nm v. Mukhiar Ahmad. 10 | 

1930. Jan. 23. The .judgment of their Lordships was 
delivered by 

Lord Atkin. This is an appeal from Ihe High Court of 
Judicature in Calcutta, who, differing from Die Subordinate 
Judge of Ilooghly, refused to record an alleged memorandum 
of compromise and to make a decree in accordance therewith. 


The disputed compromise was made in a partition suit in 
which the - present appellants were plaintiffs and the present 
respondent was defendant. The question at issue is whether 
an agreement of compromise made between the plaintiffs 
and counsel for the defendant bound the defendant. It 

(1) (I860) L.R. l.Q. B. 379. (fi) (1925) I. L. R. 52 C. 380, 391. 

(2) [i&l9] 1 K. B. 474. (7) (1900) 6 Qal. W.. N. 82. 

(3) (1890) I. L. R. 13 A. 272 (F.B.) (8) (1898) I. L. R. 21 M. 274. 

(’4) (1900> I. L. R. 27 C. 428. ' * - (9) (1917) I. L. R, 41 M. 233. 

(5) (1922) L L, R. I P. 489, . (10) (1925) L. R. 52 I. A. 342. . 

L § 
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involves important considerations as to the authority of an 
advocate in India to bind his client. 


sourendra The parties are members of a Hindu family governed by 

Nath * * 

mitra Bengal school of Hindu law. The suit related to the 

v • joint, property inherited from the paternal grandfather of the 

1ARUBALA # 

Das i. plaintiffs, one Ishan Chandra Mitra, who had died in 1900. 

The plaintiffs were the children of the two elder sons of Ishan 
Chandra Mitra. The defendant was the widow of the third 
son, Oharu Chandra Mitra, who had succeeded to the share 
of their unmarried son, who had died in 1920. She was a 
pardanishin lady. The plaint filed in April, 1923, alleged 
that tho property was in the joint possession of the three 
brothers, and that after the death of the eldest brother the 
defendants husband Charu managed the joint estate. It 
iurlher alleged that Charu had started business on his own 
account and had used moneys of the joint property for the 
purposes of this business. It claimed partition of the joint 
properly which was scheduled to the plaint, and of any other 
property which should be found to be joint, and an account 
of the dealings of Charu with the joint estate. The defendant’s 
written statement, filed on August G, 1923, denied that her 
late husband had conducted the alleged business on his own 
account, and alleged that his transactions were all joint, and 
further alleged that she had through her attorneys proposed 
an amicable partition and had no objection to a partition, 
and that, she had the right to bring a separate suit to recover 
her jewellery and a sum of Rs.50,000 on account of her 
husband’s life policy, which she said were on deposit with the 
plaintiffs. She further alleged that she would be entitled 
to demand accounts from the plaintiffs. 


Meantime, before filing her written statement, she had on 
.Tune 4, 1923, filed a petition for a receiver, alleging acts of 
waste against the plaintiffs, and that it was necessary that 
the books of account should be placed in independent custody, 
and provision made for paying her Rs.50,000 to provide for 
the costs of the suit, and for payment of a monthly allowance 
pending the suit. On this application affidavits were filed 
on both sides. The date for hearing of the application was 
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postponed by the Subordinate Judge from time to time. The 
first hearing in Court appears to have been on August 18. It 
was adjourned to August 25, and again was part heard. It 
was further heal'd on September 1 and 3, and on the latter 
day the possibility of a compromise was mentioned to the 
judge, and it was adjourned to September 5. On September f> 
it. appears that, the defendant filed a petition assented to 
by the plaintiffs, praying for time for amicable settlement 
of the suit, and the judge ordered an adjournment to 
September 15, and that “parties do file the petition of 
compromise on that date.” On September 3 and 4 
memoranda of compromise were signed by the plaintiffs and 
counsel for the defendant. On September 15 the plaintiffs 
alleged that a compromise had been arrived at, while the 
defendant said that there was no concluded agreement. 

Eventually the learned judge, after several adjournments 
and after hearing oral testimony, decided on March 31, 1024, 
that an agreement had been concluded, that it bound the 
defendant, and made a decree in accordance therewith. The 
High Court reversed this decision on December 18, 1024, 
holding that counsel had no authority to compromise the 
suit without express authority, and that it had not been 

shown that the defendant, a pardanishin lady, had consented 
to the compromise. 

The document in question was signed by Mr. Sircar as 

counsel for the defendant. He is a member of the English 

bar, admitted as an advocate of the High Court at Calcutta. 

He is a gentleman of the highest reputation and has since 

occupied the position of Advocate-General of Bengal. Against- 

his integrity, ability and experience nothing is suggested by 

either side. He was briefed hv Mr. K. I. Dutt to appear on 

behalf of the defendant and support the petition for a 
receiver. 


It does not appear to be necessary for their Lordships tc 
decide whether a brief to appear upon an interlocutory 
application such as this could of itself confer authority upon 
counsel so briefed to settle the whole action. It is obvious 
that briefs on some interlocutory applications could pot 
J8 
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possibly confer such authority. In other applications, and 
especially in motions for a receiver in a partnership suit, or on 
motions for an injunction, it lias been common practice in 
this country for counsel to settle the whole suit, but whether 
they derive their authority solely from the brief on the motion 
may be open to question. In the present, suit it is plain 
from Mr. Sircar’s evidence that settlement was under 
discussion between him and those representing: the defendant 
from the very beginning. As appears from the defendant’s 
written statement, it was the subject of complaint by her 
that her suggestion for an amicable settlement had been 
defeated by the alleged precipitate filing of the plaint bv the 
plaintiffs. Their Lordships have no doubt from the whole 
course of the proceedings and the communications of the 
Parties both with their own counsel and with one another 
that it was the intention to place Mr. Sircar in the same 
position and lo arm him with the same authority as though 
he had received the brief to conduct the entire suit. 


An agreement to compromise a suit must, be established by 
general principles which govern the formation of contracts, 
though there arc special rules governing its enforcement by 
the Courts which arise out of its intrinsic nature. If the 
agreement, purports to be concluded on behalf of one or both 
the parties by their respective legal advisers, the first two 
quest ions t hat arise, as on the formation of any contracts by 
agents, are: (1.) Had the agent, the actual authority of his 
principal, express or implied, to conclude the contract ? 
(2.) It no actual authority, had he ostensible authority so as 
to bind his principal against the other party, relying on 
ostensible authority? 

An agreement to compromise a suit, however, almost 
necessarily involves recourse to the further jurisdiction of the 
Court in which the suit, is brought to effectuate the terms of 
the compromise. And in several eases in English law the 
Courts have refused to enforce the agreement of compromise 
where it has been established that, the legal adviser had in 
fact, no actual authority to settle, or acted under some serious 
misunderstanding, so that to allow the other party to act 
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ijpon an ostensible authority would be to impose upon the 
Court an exercise of jurisdiction which would in fact work 
substantial injustice. Hence there may arise a third question: 
(3.) Will the Court where the suit is compromised give effect 
to the terms agreed? 

Their Lordships approach the case bearing in mind that the 
questions in issue have to be determined in accordance with 
the law in India, and that, it by no means follows that 
implications of authority which are readily inferred in other 
countries ought to be established in the conditions which 
prevail in India. 


J.C. 

1930 
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mitra 

V. 

Tarubala 
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The first question that thus arises is: (1.) Had Mr. Sircar 
actual authority of the defendant, express or implied, to 
conclude the agreement of compromise? 


Their Lordships did not deem it necessary to call upon the 

parties to discuss the question of express authority, though 

they must not be supposed to doubt its existence. They 
express no opinion one way or the other. They are of opinion 
that Mr. Sircar, as an advocate of the High Court, had, when 
briefed on behalf of the defendant in the Court of tho 

Subordinate Judge of Hoogly, the implied authority of his 

client to settle the suit. Their Lordships have already said 
that he must be treated as though briefed on the trial of the 
suit. Their Lordships regard the power to compromise a 
suit as inherent in the position of an advocate in India. The 
considerations which have led to this implied power being 
established in the advocates of England, Scotland and 
Ireland, apply in equal measure to India. It is a power 
deemed to exist because its existence is necessary to effectuate 
the relations between advocate and client, to make possible 
the duties imposed upon the advocate by his acceptance of 
the cause of his client. The advocate is to conduct the cause 
of his client to the utmost of his skill and understanding. He 
must in the interests of his client be in the position, hour by 
hour, almost minute by minute, to advance this argument, to 
withdraw that; he must make the final decision whether 
evidence is to be given or not on any question of fact; skill 
in adyocacy is largely the result of discrimination. These 
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powers in themselves almost amount to powers of compromise: 
one point is given up that another may prevail. But, in 
addition to these duties, there is from time to time thrown y 
upon the advocate the responsible task of deciding whether 
in the course of a ease .he shall accept an offer made to him, or 
on his part shall make an offer on his clients behalf to receive 
or pay something less than the full claim or the full possible 
liability. Often the decision must be made at once. If 

further evidence is called or the advocate has to address the 
Court the occasion for settlement will vanish. In such 

circumstances, if the advocate has no authority unless 
he consults his client, valuable opportunities are lost to 
1 he client. 

On such grounds as these advocates in England, Scotland 
and Ireland have long been considered to have an implied 
power to settle a suit in which they.have received a brief. In 

England authority is abundant. Their Lordships will only 

refer to Shepherd v. Robinson (1) in the Court of Appeal, 
where Bankes L.J. says: “ It. is clear that counsel lias an 

apparent authority to compromise in all matters connected 
with the action, and not, merely collateral to it.” The 
apparent authority is derived from the known existence of 
the implied authority. In Scotland the rule is no less clear, 
and, indeed, has been expressed on great authority to go so 
far as to entitle the advocate acting bona fide to disregard the 
wishes of his client in the compromise of a suit. See further 
Lord President. Inglis in Batchelor v. Pattison (2), and Bell’s 
Commentaries, s. 219, 10th ed., p. 92. In Ireland the law 
is the same as in England. 

Two observations may be added. First, the implied 
authority of counsel is not an appanage of office, a dignity, 
added by the Courts to the status of barrister or advocate at 
law. It is implied in the interests of the client, to give the 
fullest beneficial effect to his employment of the advocate. 
Secondly, the implied authority can always be counter¬ 
manded by the express directions of .the client. No advocate 

has actual authority to settle a ease against the express 

• 

(1) [1919] 1 K. B. 474, 477. (2) (1876) 3 R, 918, 
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instructions of iiis client. If he considers such express 

instructions contrary to the interests of his client, his remedy 
is to return his brief. 

Their Lordships are unable to see why the above eonsidera- 
tions should not apply to an advocate in India, whose duties 
to Ins client ill the conduct of a suit in no wise differ from 
those of advocates in England, Scotland and Ireland. There 
are no local conditions which make it less desirable for the 
client to have the full benefit of an advocate's experience 
nnd judgment. One reason, indeed, for refusing to imply 
•such a power would be a lack of confidence in the integrity 
or judgment of tile Indian advocate. No such considerations 
have been or indeed could be advanced, and their Lordships 
mention them but to. dismiss them. It does not appear to 
be disputed that advocates practising in the Presidency 

■°'? 0 OA SUCh autll01 ' ity - 11 was Allahabad 

in 18J0 by Sir John Edge and the Full Bench in Jung Bahadur 

bmgh v. Shankar Uai (]), that advocates of that Court have 

the implied authority. Sir Francis Maclean, in Calcutta in 

3900, seems to have had no doubt as to the existence of the 

implied authority: Nando Lai Bo sc v. Nislarini Uani <■>, 

lho same view seems to have been taken in Patna in 192:1 in 

Nilmom Chaudhuri v. Kedar Nath Dugu. (3) No evil results 

have apparently ensued in India from the existence of this 

power m the instances mentioned. Their Lordships desire 

o confine their decision on this point to the case of advocates, 

wliatei cr their qualifications, admitted as such by the 

respective appropriate Courts in India, who derive their 

general authority from being briefed in a suit on behalf of 
a client here the legal representative in Court of a client 
derives his authority from an express written authority, such 
as a vakalatnama, different considerations may well arise, and 
ill such cases their Lordships express no opinion as to the 
existence of any imphed authority of the kind under discussion. 

It follows from what has been said that Mr. Sircar, who 
had been briefed on the application for a receiver and had 

(1) I. L. E. 13 A. 272 - (2) I. L. It. 27 C. 128. 

(3) I. L. B. 1 P. 489. 
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intentiomillv been armed with authority to act as though 
l,o had been briefed in the suit, had actual implied authority 
to settle the suit. He had received no instructions inconsistent 
S'ourendra , v ith such authority, which at all relevant times must be taken 
MiTRA to have been in existence. 


V . 


tarubala fo.) It becomes, there I ore, unnecessary to consider in this 

e«se any question of ostensible authority, which only becomes 
relevant where the actual authority relied on does not exist. 

Their Lordships are further of opinion that the settlement 
s'gned by Mr. Sircar deals solely with matters connected with 
the suit and does not deal with matters collateral to it. They 
fui ther thbik that the terms agreed are sufficiently certain 
to bind the parties, though it may happen that in working 
out the terms there may arise disputes between the parties 
which will require further adjustment. 

' It thus appears that there was concluded between the 
parties a valid agreement compromising the action which 
either parly, subject to any question as to the discretion of 
the Court, would be entitled to' enforce. It is, however, 
necessary to deal with the contention that the plaintiff hi 
the action was a pardanishin lady, and that it was r.ot proved 
that she knew and approved the agreement made on her 
dxbaft.' Their Lordships are satisfied that there can be no 
objection to the agreement on this score. The defendant 
was fully and continuously advised upon the whole proceedings 
by her son-in-law, Anatli Roy, and his father, Jitendra Nath 
Roy. ’ It is unnecessary to consider whether a pardanishin 
lady who by a free and intelligent act of her own employs 
a professional agent in a particular transaction is not deemed 
to c infer upon him all the authorities which, are ordinarily 
implied in such employment, so that no further inquiry as 
to proof nf agency is required. In the present instance their 
Lordships are satisfied that the lady was kept fully inforiiVed 
"throughout of all the various stages of the negotiations, and 
was fully aiid intelligently aware that Mr. Sircar was clothed 
with authority to compromise the suit on her behalf, and 
■was in fact exercising his authority in the manner now 
complained of. Their Lordships therefore cannot agree with 
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the view which found favour with the learned judges oil appeal j.C. 

that tiie "lady had. not. been proved to. have authorized the J93:) 

agreement. sourendra 

(3.) The only remaining question is whether the compromise {JrrSv 

should have been-recorded and a‘decree made in accordance Taj J bala 
therewith under Order xxiii., r. 3, of the Code of Civil Da si. 
Procedure. The words of the rule do not in terms appear 
.to confer a discretion on the Court, but their Lordships desire 
to say nothing to prejudge a contention that the Courts retain 
an inherent power not to allow their proceedings to be used 

to work a substantial injustice such as emerged in the case 

of Neale v. Gordon Lennox. (1) In the present ease no 
injustice of any kind was established, and as it was established 
that the suit had been adjusted either wholly or in part by a 
lawful compromise, it was the duty of the Court to lecoid 
the agreement and pass a decree in accordance therewith. 

This is what the learned Subordinate Judge did. and in their 
Lordships’ opinion his decision was correct. 

The appeal should be allowed and the preliminary decree 
of the Subordinate Judge dated March 31, 1924, should be 
restored, and their Lordships will humbly advise Ilis Majesty 
accordingly. The respondent must pay the costs here and 
in the Court below. 

$ 

# • 

Solicitors for appellants: Stanley Johnson & Allen. 

Solicitors for respondents: Watkins it Hunter. 

(1) [1902J A.C. 405. 
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ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Limitation—Conversion without Dishonesty—Encroachments upon Mine- 
Abstraction of Coal—Damages—Expense of Artificial Barrier—Deaths 
of Persons who converted Property—Survival of Cause of Action-Legal 
lie present at ives’ Suits Act (XII. of 1855), s.1-Probate and Administra- 
ion Act (I. of 1881), a*. 89 —Code of Civil Procedure Act ( V. of 1908), 
°rd<r I., r. 13 —Indian Limitation Act(IX. of 1908), Sch.I., arts. 35,48.’ 

In 1919 the owners of a coal mine sued the lessees of an adjacent- 

mine lor damages in consequence of an encroachment upon, and the 

removal of coal from, their mine; the wrongful acts of the defendants 

ook place between 1904 and 1915, but the plaintiffs did not learn of 
them until 1919. 

Only one of the trespassers was alive when the suit was brought; 
he died during its pendency, and the suit was revived against his son 
and heir, respondent No. 1. The defendants-respondents Nos. 2 to 0 
" 0,v t,c " ldo "' s aud minor sons of deceased trespassers:— 

Seld ( 1 .), that the suit was not barred by limitation, even if the 
encroachment was by inadvertence, as art. 48 of Sch. I. of the Indian 
mutation Act, 1908, applies to all conversions, whether dishonest 
not, and accordingly the plaintiffs could sue within three years from 

Pugh v. Ashutosh Sen (1928) L.R. 56 I.A. 93 followed. 

CL) That as part of the damages the plaintiffs could recover the cost 
of erecting an artificial barrier to protect their mine from the risk of 
re, water or foul gases coming through the encroaching gallaries worked 
by the defendants; they were not bound to wait until that risk actually 
emerged, and an artificial barrier was necessary, as the plaintiffs were 

entitled to work out the pillars of coal left by the defendants in the 
cnroqching galleries. 

(3.) That Act XII. of 1855 (and consequently art. 35 of Act IX. of 

1908) did not apply as the suit was to recover property, or its value 

after conversion, and that in any case the cause of action survived 

under the Probate and Administration Act, 1881, s. 89; further, that 

m effect the objection was on the ground of misjoinder, and therefore 

was made too late having regard to Order I., r. 13, of the Code of 
Civil Procedure, 1908. 

Decree of the High Court reversed. 


* Present: Lord Thankerton, Lord Russell 
Sir George Lowndes, and Sir Binod Mitoer. 


of Killowen, 
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A ppEAL (^°* 130 of 1928) from a decree-of the High Court 

(April 30, 1926) varying a decree of the Subordinate Judge 
at Asansol, Burdwan District. 


The appellant company and a firm carrying- on business 
as the Nandi Coal Association were lessees of adjacent' coal 
mines. On September 22, 1919, the appellant company 
instituted a suit alleging that the firm had encroached upon 
their mine and removed coal therefrom. They claimed as 
damages the value of the coal removed and the cost of 
erecting a barrier to cut off their mine from the defendants; 
they also claimed an injunction. 


The only survivor of the firm as constituted at the date of 

the alleged trespass was made defendant No. 1; he died 

during the suit and his son and heir, respondent No. 1, was 

substituted for him. Defendants-respondents Nos 2 to 6 

were .the widows and minor sons, and representatives, of 
deceased members of the firm. 

The»defendants by their written statements denied that 
the plaintiffs- had . “ any right or title to the property in 
suit, and pleaded that the plaintiffs had “no cause of 

. ac !r ” ***** them ; V*y alleged that the coal was not 
the boundaries of the plaintiffs’ lease, but of 

L !*<■ . . ™ ^ t was barred 

.by limitation. 

The Subordinate Judge by his judgment found: (1.) that 
the coal was removed from within the boundaries of the 
plaintiffsi lease; (2.) that the firm had wrongfully extracted 

’ ° ns °* eoal; that fcIie c °al was taken before 1915; 

i , the encroaehment was due to inadvertence and 
mistake; (5) that the plaintiffs first learnt of the encroach- 

n t h m i l 0 ” thCSe findingS he held that the 81114 was 

not harred -.He made a decree for damages, both’ in respect 

oi the coal taken and the cost of erecting the barrier, and he 
granted an injunction. 

On an appeal by the defendants to the High Court, and 

cross-objections by the plaintiffs, the decree was affirmed 

so ar as. an injunction had been granted, but in all other 
«*p«ct« it was set aside. 
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Mukcrji J. (Greaves J. concurring) agreed with the above 
five findings of fact by the trial judge. The learned judges 
held, however, that the claim to damages for the coal 
extracted was barred by arts. 39 and 49 of the Limitation Act; 
in their opinion art. 48 applied only to a dishonest conversion. 
The claim to the cost of the barrier, though not barred by 
limitation, failed because the barrier was not necessary. 
They held, agreeing with the trial judge, that Act XII. of 
1855, and therefore art. 35 of the Limitation Act, did not 
apply as the coal taken presumably increased the assets of 
the members of the firm. 


The plaintiffs having appealed to the Privy Council, the 
defendants cross-appealed by special leave, contending that 
the plaintiffs had no title to the coal, as the patnidars, their 
lessors, had no title. Both Courts in India had declined to 
entertain that contention on the ground that it was not 
raised on the pleadings or issues. 

1929. Dec. 9. Dunne K.C. and Hyarn for the appellants. 
T he limitation article applicable to the claim for conversion; 
of the coal was art. 48; that article applies to all 
conversions whether dishonest or not. Consequently time 
did not. run until 1919, when the plaintiffs first knew 
of the encroachment. The recent decision of the Board in 
Pugh v. Ashutosh Sen ( 1) is conclusive on the above points. 
Upon the evidence the barrier was necessary as a reasonable 
protection from the results of the continuing trespa^g by the 
encroaching galleries; the value of the pillars of coal left in 
the galleries should not be deducted. The respondents 
cannot raise the contention put forward by their cross-appeal. 
It depended upon the terms of the patni lease granted by the 
zamindar to the plaintiffs’ lessors. [Reference was made 
to Satya Niranjan Chakravarti v . Ram Lai Kaviraj (2) and 
Bijoy Singh Dudhoria v. Surendra Narayan Singh. (3)] As 
the point was not raised by the pleadings or issues, the neces¬ 
sary documents were not before the Court. Further, the- 

(1) (1928) L. R. 56 I. A 93. (2) (1923) L.R. 52 I. A. 109. 

(3) (1928) L. R. 55 I. A. 320. 
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defendants’ lease was from the same patnidars, consequently 
they could not successfully raise the point. 

Parikh for respondents Nos. 1 to 6. Having* regard to 
Pugh- v. Ashutosh Sen (1), the respondents concede that the 
claim for conversion would not have been barred if the 

defendants had been the persons who took the coal. But 

the claim was against their representatives, and therefore 
was barred by Act XII. of 1855 and art. 35 of the Limitation 
Act. This contention was rejected on English decisions not 

applicable in India. The High Court rightly held on the 

facts that the proposed barrier was unnecessary. The 
defendants should be allowed to raise the contention as to 
the patnidars’ title. The written statement put the plaintiffs’ 
title in issue and asserted that they had no cause of action; 
that was sufficiently wide to cover the contention. A narrow 
construction should not be given to a pleading in India: 
Say ad Muhammad v. Fateh Muhammad. (2) If necessary 
> the case should be remitted for a finding upon this contention. 

Dunne K.C. in reply referred to Act V. of 1881. s. 89. 
and to Order I., r. 13. 

1930. Jan. 28. The judgment of Their Lordships was 
delivered bv 

Lord Thankkrton. In this action which was instituted 

on September 22, 1919, the plaintiffs, who are appellants in 

the leading appeal, sue in respect of a trespass into their coal 

mine by the principal defendants, who carry on business 

under the name of the Nandi Coal Association, the lessees 

of an adjacent mine, and who are respondents Nos. 1 to 6 in 
the leading appeal. 

The relief claimed in the action was: (1.) an inquiry as to 
the amount of coal cut and taken away by the defendants 
fg. md dam ages in respect thereof; (2.) the cost of constructing 
an artificial barrier necessitated by the trespass, and (3.) an 
injunction against further trespass. 
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The original defendant No. 1 having died, the present 
defendant and respondent No. 1 was brought on the record, 
and on December 8, 1921, filed an additional written statement 
of defence. Prior to this the issues had been adjusted and they 
were not subsequently amended. In view of a point raised 
in the additional statement, Andrew Yule & Co., Ld., the 
present respondents No. 7, were added as pro-forma defendants, 
on the application of the plaintiffs. 


By decree dated September 11, 1924, the Subordinate 

•Judge awarded to the plaintiffs Rs.56,018 as damages for the 
coal extracted by the defendants and Rs. 18,223 as costs 
for the construction of the barrier against the defendants 
Nos. 1 to 6 to the extent of the assets of the deceased partners 
of the defendant firm in their hands (including the assets of 
the firm) with costs in proportion to the plaintiffs’ success 
and with interest at 6 per cent., and also granted a 
permanent injunction against further trespass. 

The defendants appealed to the High Court in Calcutta, 
and the plaintiffs also filed cross-objections on the insufficiency 
of the sums decreed. 



« 


On April 30, 1926, the High Court gave judgment affirming 
the permanent injunction, but disallowing the claim for 
damages as barred by limitation, and also the cost of the 
barrier on the ground that there was no imminent risk. 

From this judgment the present appeal and cross-appeal 
are taken. By the appeal the plaintiffs maintain: (1.) that 
the claim for damages is not barred by limitation, and (2.) that 
they are entitled to the cost of the barrier. In the cross¬ 
appeal defendants Nos. 1 to 6 maintain: (1.) that the plaintiffs 
have not established a title to the coal taken, and (2.) that the 
cause of action does not survive against them. 

While various defences were raised at the trial, it is 
established by concurrent findings of the Subordinate Judge 
and the High Court that the defendants encroached on land 
within the terms of plaintiffs’ lease during the years 1904 ^ 
to 1915 and took coal to the amount of 18,544 tons, and 
that the plaintiffs first became aware of the encroachment 
in 1919. 
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On the question of limitation, their Lor dsh ips are of j c 

opinion that the point is governed by the decision of this 
Board in Pugh v. Ashutosh Sen (1), a coal encroachment case, — 
in which it was held that art. 48 of Sch. I. of the Indian Ad ^ i q Coal 
L imitation Act, 1908, applies to all conversions, whether v ♦ 
dishonest or not. In the present case the Subordinate Judge ^ghosh^ 

found that the trespass was due to inadvertence, while the - 

High Court held that it was due to inadvertence and want of 
reasonable care, and their Lordships are of opinion that both 
these views of the conversion fall within the terms of art. 48, 
under which the limitation period of three years begins to run 
when the person having the right to possession of the property 

first learns in whose possession it is. Accordingly the present 
suit was instituted in time. 

In considering the claim for the cost of constructing a 
barrier it is necessary to bear in mind the present position 
of the workings in the area of encroachment. The area is a 
right-angled triange, the right angle being formed by straight 
lines on the east and south, which are on the true boundary 
between the properties; the hypotenuse on the north-west 
side is an irregular line, being the limit of the encroachment 
workings which were carried on by means of transverse 
galleries, pillars of unwrought coal being left. According to 
the findings of the Commissioner, which were accepted by 
e Courts, the area of the galleries was 48,663 square feet 
and that of the pillars 21,192 square feet, while the average 
neight of the galleries was 11 feet lj inches less 2 per cent, 
for hangmg coal. The width necessary for a barrier is stated 
to be 20 feet and the nearest point of the plaintiffs’ workings 
is considerably further away to the north-west. 

The Subordinate Judge held that there was no evidence 
, any present risk of Are, water or foul gas coming to the 
p aintiffs colliery from the defendants’ collieiy even if the 
plamtiffs by working up to the encroached portion happen 
to establish connection between the two mines,” on the 
assumption that the defendants would work their colliery 
properly; but he stated that he could not ask the plaintiffs 

Von LTO. (1) (1928) L ' E ' 56 L * 93 - 
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to rely on the good sense and competency of the defendants, 
nor could he ask the plaintiffs to leave a barrier of coal within 
their land on the west of the portion encroached on, for the 
plaintiffs had a right to cut and take the pillars on that 
portion up to the boundaiy, but they could not do so without 
driving a gallery up to the disputed land. The learned judge 
therefore found that the defendants’ acts had rendered it 
necessary for the plaintiffs to keep an artificial barrier between 
their mine and the defendants’ mine. He further found 
the plaintiff company entitled to erect an artificial barrier 
(if they liked) on the east and south of the disputed area and 
to ask for such price or damages as they might be found 
entitled to on that account. He thereafter gave the plaintiffs 
a decree for Rs. 18,223, being the cost, of the barrier 
(Rs.28,125) less the value of the coal (Rs.9,902) abstracted 
by the defendants, which the plaintiffs would have had to 
leave as part of a barrier if there had been no encroachment 
and the plaintiffs themselves had been working the disputed 
area, such value being already included in the damages 
awarded by the learned judge for the coal extracted. By 
the judgment of the High Court on appeal these findings 
in favour of the plaintiffs were reversed on the ground that, 
in view of the absence of risk as found by the Subordinate 
•Judge, the plaintiffs, if they wanted to ensure the safety 
of their own mine, were bound to look to themselves for 
leaving a barrier, and that they might still keep such a barrier 
out of the coal that is left between the two mines, on the 
hypotenuse of the triangle. In their Lordships’ opinion 
that finding is not justified as it excludes the plaintiffs’ right 
to work out the pillars left in the encroachment area. Their 
Lordships are of opinion that the decree of the Subordinate 
Judge on this point should be restored, as the plaintiffs are 
entitled to be protected against any possible risk due to the 
defendants having wrongfully pierced the margin of coal on 
the plaintiffs’ side of the boundary, which would in ordinary 
eourse have been left as a barrier, and that the plaintiffs axe 
not bound to wait until any risk emerges, when it might well 
be too late to construct a barrier. Further, it may be at 
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least doubtful whether, on the subsequent emergence of such 
risk, it will then be open to the plaintiff to recover the cost 
from the defendants. While it might have been more logical 
to have deducted the value of the coal which would have had 
to be left from the amount of the damages for coal abstracted 
and not from the cost of construction of the barrier, their 
Lordships are not disposed to disturb the course adopted 
by the Subordinate Judge. 


J.c. 

1930 

ADJAI COAL 
CO. 
v. 

PANNA lal 
Ghosh. 


There remain the two questions raised by defendants 
Nos. 1 to 6 in the cross-appeal, of which the first relates to 
the plaintiffs’ title; on this question their Lordships agree 
with the conclusion of both the Courts below—namely, that 
the question whether the patnidars, from whom the plaintiffs 
hold their leases, had themselves any title to the minerals 
was not raised by the written statements or by the issues in 
the suit, and cannot be raised at this stage of the suit. 


As regards the contention that the cause of action does 
not survive against any of the defendants Nos. 1 to 6, their 
Lordships are of opinion that s. 1 of Act XII. of 1855 does 
not apply to the present case which seeks to recover property 
or its value after conversion, and that in any event, the cause 
of action survives under s. 89 of the Probate and Administra¬ 
tion Act, Act V. of 1881, which applies to Hindus, against 
executors and administrators, and that in effect these 
defendants’ objection is on the ground of misjoinder—an 
objection which comes too late in view of Order I., r. 13, 
of the Code of Civil Procedure, Act V. of 1908. 

Their Lordships are, therefore, of opinion that the appeal 
should be allowed, and the decree of the Subordinate Judge 
restored, with costs to the appellants in the High Court and 
before this Board, and that the cross-appeal should be dis¬ 
missed with costs. Their Lordships will humbly advise His 
Majesty accordingly. 

Solicitors for appellants: Sanderson, Lee & Co. 

Solicitors for respondents Nos. 1 to 6: T.L. Wilson & Co. 
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COMMISSIONER OF INCOME-TAX, ) 
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ON APPEAL FROM THE HIGH COURT AT BOMBAY. 


Company — Super-tax—Alleged loss from Share Transaction—Allotment of 
fully-paid Shares—Shares allotted as Price of Shares purchased—Sale 
of purchased Shares—Liability of Allottees—Illusory Contract of Sale — 
Indian Income-tax Act (XI. of 1922), s. 66. 

In 1920 the appellant company was incorporated in India and entered 
into agreements with two English companies, which had promoted 
it and were at all times practically the only shareholders, to purchase 
from them a large block of shares in B. C. Ltd., the consideration being 
the allotment to them of an equal number of fully paid shares of Rs.200 
each in the appellant company. Half the shares were to bo, and were, 
allotted immediately; the English companies could retain the B. C. Ld. 
shares for three years, and pledge them to secure their own liabilities. 
In 1923, no further shares having been allotted and no B. C. Ld. 
shares delivered, a supplemental agreement was made under which the 
English companies in 1924 sold all the B. C. Ld. shares, the price realized 
and dividends being credited to the appellant company; it was part of 
this agreement that the shares already allotted should satisfy the original 
purchase consideration. In respect of super-tax for the year 1924-25 
under the Indian Income-tax Act, 1922, the appellant company alleged 
that the transaction had resulted in a loss to them which they were 
entitled to deduct from profits otherwise accruing. They contended that 
in ascertaining the result of the transaction the allotted shares must be 
taken at their nominal value of Rs.200 each. It was found by the 
Commissioner that in 1920 each sliare in the appellant company was 
worth Rs.98: — 

Held, that no loss was proved, as the English companies were liable 
to the appellant company for the amount by which the sum realized 
was less than the nominal value of the allotted shares. 

Moseley v. Koffyfontein Mines, Ld. [1904] 2 Ch. 108, 118 applied. 

Apart from the above consideration, the Commissioner was not bound 
in law to take as the price paid the nominal value of the shares allotted; 
if In re Wragg [1897] 1 Ch. 796 had any bearing upon that question 
it was distinguishable, because the transaction, regarded as a purchase 
and sale, was illusory. A further contention—namely, that the value 
of the shares allotted was doubled by the release in 1923 of the obligation 


*Present: Lord Blanesburgh, Lord Warrington of Clyffe, and 
Sir Charles Sargant. 
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to allot tlie residue of the shares failed, as the allotted shares had then 
been parted with. 

A. High Court should not entertain a question under s. 66 of the 
Indian Income-tax Act, 1922, unless the preliminary requirements of the 
section are complied with. 

Decree of the High Court affirmed. 

Appeal (No. 36 of 1929) from a decree of the High Court 
dated March 5, 1928, upon a reference to that Court by the 
Commissioner of Income-tax, Bombay, under s. 66 of the 
Indian Income-tax Act, 1922. 

The reference was made under an order of the High Court 
in the circumstances stated in the judgment of the Judicial 
Committee. 


The first of the three questions ultimately referred, which 

was alone the subject of the present appeal, was: “Whether 

the Commissioner of Income-tax was not bound in law to take 

as the price paid for the Burma Corporation shares the nominal 

value of the shares allotted by the petitioner company in 

payment therefor/’ The Commissioner was of opinion that 

the question should be answered in the negative. He found 

that the value of the appellant company’s shares when allotted 
was not more than Rs.98. 


The High Court answered the above question in the negative 
fhe learned judges (Marten C.J. and Kemp J.) were of opinion 

7* f* " ™ raga was distinguishable, and that it was 
open to the Court to ascertain the true value, which was not 

T ’ and that there llad been no loss to the 
appellant company from the transaction. In answer to a 

reft 7 d the Hi S h Court was of opinion that 

apM a “ W ° Uld be a 1088 of r ~ of 


1929. Oct. 28, 31; No. 1. Latter K.C. and C W Tun 

Sue L a sh ^ aPPeUant C ° mpan - V not 'lawful 

ssue its shares at a discount, consequently the price paid 1 

* “77 f 7 shares must be ,Ln ’ be h 

. le ® than the nornmal value of the shares allottet 

r& raff9 ' That Vision related to the liability of 
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shareholder to the company in liquidation, but the same 
principle applies in considering profits for purposes of 
income-tax or super-tax: Inland Revenue Commissioners v. 
Blott ( 1); Inland Revenue Commissioners v. Fishers 
Executors .(2) The question of the price is one of law not of 
fact: Craig (Kilmarnock) v. Cowperthwaite. (3) Even if the 
nominal value of the allotted shares is not conclusive m law 
the Commissioner was wrong in taking the value of the allotted 
shares at Rs.98, because the agreement of 1923 by halving the 
number of shares to be allotted doubled the value of those 
allotted. That was an error of law appearing upon the case 
stated, and the Court was bound to take notice of it: Kmgh ■ 
v. Halliwell. (4) The Commissioner having wrongly directed 
himself in law his finding is open to review: Ducker v. 
Bees Roturbo Development Syndicate. (5) [Reference was 
made also to Ooregum Gold Mining Co. v. Roper. (6) ] 


Dunne K.C. and Reginald Hills for the respondent. Having- 
regard to the position of the parties to the agreement and 
the terms of the agreements there was no real contract of 
purchase and sale; there was no evidence that the market 
value of the Burma shares was considered in fixing the 
consideration. The Commissioner rightly found that the 
transaction, regarded as a purchase, was colourable and 
illusory. Consequently In re Wragg (7) does not apply, 
and the first question was rightly answered in the negative. 
No further question arises, as the only question relating to the 
purchase price referred under s. 66, was whether the nominal 
value of the allotted shares had to be taken. Apart from that 
contention of law, the value of the allotted shares regarded 
as the price was a question of fact, and the finding of the 
Commissioner is binding. Whether a profit or loss has been 
made is in all cases primarily one of fact depending upon 
ordinary business considerations: Sun Insurance Office v. 

Clark. (8) 

Latter K.C. replied. 


(1) [1921] 2 A. C. 171. 

(2) [1926] A. C. 395. 

( 3 ) (1929) 13 Tax Cases. 628. 

(4) (1874) L. R. 9 Q. B. 412. 


(5) [1928] A. C. 132. 

(6) [1892] A. C. 125. 

(7) [1897] 1 Ch. 796. 

(8) [1912] A. C. 443, 455. 
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1930. Jan. 30. The judgment of their Lordships was 
delivered by 

Lord Blanesdurgh. This is an appeal from a judgment 
of the High Court of Judicature at Bombay, upon a reference 
made to that Court by the Commissioner of Income-tax 
under s. 66, sub-s. 2, of the Indian Income-tax Act, 1922. 
The substantial question for decision by the Board is whether 
the appellants are liable to pay Indian super-tax for the year 
1924-1925 on the footing that at the least they made no loss 
by, so that they are entitled to no credit in respect of, the 
realization of a certain block of shares in the Burma 
Corporation (India), Ld., sold in January, 1924, in the 
circumstances now to be stated. The High Court have held 
them to be so liable. Hence this appeal. 

The appellants, who will be referred to as the Indian 
company, were incorporated under the Indian Companies Act 
on February 10, 1920; with a nominal capital of seven crores 
of rupees, divided into 350,000 shares of 200 rupees each. 
Promoted as a private company by two English companies, 
the Share Guarantee Trust, Ld., and the Intercontinental 
Trust (1913), Ld., all the issued shares of the Indian company, 
with the exception of one share taken by each of the two 
nominee subscribers to its memorandum of association, have 
throughout been held by one or other of the English companies. 
Their joint control of the Indian company has thus been in 
every respect and at all relevant times complete. 

That company was really established that it might acquire 
from the English companies, as a single block of 312,817 
shares, two separate holdings in the Burma Corporation, Ld., 
of 134,705 shares belonging to the Share Guarantee Trust, 
and of 178,112 shares belonging to the Intercontinental 
Trust. The nominal value of each of these Burma Corporation 
shares was 12. They were all fully paid, and they stood in the 
London market at the high price of 142. each. 

The terms of their acquisition by the Indian company 
were contained in two sets of agreements. To one set, one of 
the English companies was party disponing: to the other set, 
the other. But the agreements of each set were of even date, 
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and their terms were, mutatis mutandis, identical. Moreover, 
since their execution, the respective outstanding interests in 
the shares of the two disponing companies have been dealt 
with as if theirs was the interest of a single person in the entire 
block. Accuracy, in the circumstances, will accordingly not 
be seriously endangered, while brevity and convenience of 
statement will alike be served if their Lordships in what follows 
proceed, unless otherwise stated, upon the assumption that 
the entire arrangement was embodied in a series of composite 
agreements made between the two English companies on the ■ 
one side and the Indian company on the other. 

It was by two such agreements executed on February 10, 
1920, the day of its incorporation, that the Indian company’s 
interest in the shares originated. 

The first of these two agreements resulted in a simple 
contract for the purchase by the Indian company of the whole 
block of the Burma Corporation shares in consideration of the 
issue of an equal number of shares in the Indian company 
credited as fully paid; and, as some form of reconstruction 
of the Burma Corporation was apparently then in prospect 
under which each share in the Corporation would in due 
course be exchanged for fourteen shares in Burma Corporation 
(India), Ld., the agreement contained a provision that if this 
exchange took place, prior to completion, the sale and purchase 
should apply to 'the shares so exchanged. The effect so far 
was that the Indian company acquired 312,817 of Burma 
Corporation shares of 11. each, or their equivalent, in 
consideration of the issue of 312,817 of its own shares credited 
as fully paid. And the two separate agreements embodying 
that, result were duly filed. 

But the real transaction was contained in the second 
of the two composite agreements already referred to, the 
terms of which were not intended to be filed, and were 
not filed. 

By this second agreement, subsequently referred to between 
the parties and here as the principal agreement, out of thfr 
312,817 shares of the Indian company representing the then 
consideration for the Burma shares, one-half, or 156,408 
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shares, were to or by direction of the respective English 

companies to be allotted immediately, while the remaining 

shares were to be allotted at the rate of one share for each 

two shares of the Burma Corporation as delivered to the Indian 

company. Somewhat inconsistently 25,000 shares in the 

Burma Corporation were to be delivered to the Indian 

company forthwith, while delivery of the “ undelivered 

shares,” as prescribed, was to be made on such dates as might 

be mutually agreed. The whole were, however, to be 

delivered within three years—that is before February 10, 

1923. In the meantime possession of the undelivered shares 

was to be retained by the English companies, and during the 

period prior to completion these companies were given power 

from time to time to deposit and charge the shares for their 

own liabilities joint or several or for their liabilities jointly 

with any other parties—up to a limit of two and one-half 

million pounds sterling. The English companies were also, 

by a clause numbered 4, given power with the consent of the 

Indian company to sell any of the undelivered shares and 

either to utilize the proceeds of sale in discharge of such 

liabilities, in which event^and this, as will later appear, was a 

significant provision—the purchase consideration was to be 

'• proportionately reduced ”-or to remit the proceeds to the 

Indian company, in which event “ the equivalent purchase 

consideration for the shares ’’—another significant provision— 
was to be duly allotted. 


-*p®,408 shares of the Indian company credited as 
fully paid were duly issued by that company as provided 
by the principal agreement. It would not have been easy 
o harmonize with the other provisions as to allotment the 
immediate delivery to the Indian company of the 25,000 
Burma Corporation shares. But this difficulty was not allowed 
o arise, for neither these shares nor, indeed, any Burma 
shares at all were ever delivered to the Indian company 
On February 10, 1923, the day of expiration of the period 
limited for completion, all that had happened was that three 
years before 156,408 shares of the Indian company had been 
issued as fully paid, and, so far, for nothing. 
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With these circumstances unchanged a further composite 
agreement was, on November 14, 1923, come to by the parties, 
supplemental to and by way of variation of the original 
arrangement. By this time the 312,817 shares of the Burma 
Corporation, Ld., had become 4,379,438 shares of the Burma 
Corporation (India), Ld., of Ks.10 each; and by the 
arrangement as now modified it was provided that these shares 
need not any of them be delivered before February 10, 1926; 
that the English companies, with the general or special 
authority of the Indian company might sell any of the shares 
and should in that event on completion pay to the Indian 
company the proceeds of sale, together with all dividends 
received on the shares and clause 4 of the principal agreement 
above referred to was modified accordingly. In consideration 
for this, it. was agreed by the English companies—and this 
was a modification of the first importance—that the purchase 
consideration mentioned in the principal agreement should 
not in any case exceed the 156,408 shares already allotted 
as above stated. 

In a case like the present where the Indian company was 
throughout merely another name for the English companies 
acting in concert, it would perhaps have been remarkable 
if these agreements, elastic as are their terms, had not been 
worked out so as best to meet the convenience of the two 
English companies. And so they plainly were. The shares 
sold remained in the respective names of the two companies, 
who between them received and retained all the dividends; 
when the shares were sold they received and retained the 
entire purchase price: it was only after their sale, actually 
effected in 1924, that these receipts were even brought into 
the accounts of the Indian company; and even this seems 
to have been little more than a book entry, for, as appears 
from the evidence of Mr. Sandeman, a director of that 
company, no part either of the purchase price or of the 
dividends had even then been received in India. They 
remained in England, presumably under the control of the 
English companies, and as late as December, 1926, they were, 
according to his statement, still there. 



VOL. LVII.] 


INDIAN APPEALS. 


159 


But. this course of dealing, independent as it was of the 
Indian company, really involved little more than a generous 
interpretation in the English companies’ own interests ot 
the actual provisions of the agreements themselves which, 
properly understood, embodied an arrangement of a most 
unusual description in no way characteristic of the simple 
transaction of purchase and sale set forth in the filed 
agreements. 

The agreements left the English companies with, in effect, 

the same dominion over the shares as the}’ enjoyed before 

their so-called sale. With the consent of the Indian company, 

which was the merest formality, the English companies might 

sell the shares: without even that form of consent, they might 

pledge them for their own debts or for the debts of themselves 

or other parties for a sum or sums up to as much as 2] 

million pounds. Had the English companies pledged the 

ft shares up to that limit, and had their value fallen below 

if—and their value did fall far below it by the beginning of 

1924, if not before—it would have been open to the English 

companies within the terms of their agreements to withdraw 

the shares from the Indian company altogether and retain, 

tor nothing, their 156,408 fully paid shares in that company. 

further, it they sold any of the shares, at whatever price. 

on tendering that price, however small, they were entitled 

to one fully paid share of the Indian company for every 

28 rupee shares sold, whatever the discount involved. Finally 

—and this was the event which happened—on a sale of the 

shares under the .1923 agreements and on their accounting 

for the proceeds, the English companies were entitled to retain 

the whole of their 156,408 issued shares irrespective of 

the excess of their par value over the only sum received by the 

Indian company in respect of them. As a matter of fact the 

f deficiency below par value on the realisation in 1924 amounted 

to as much as Rs.50,04,972, representing a discount of approxi- 

# matel y Rs- 32 on each of the 156,408 shares of the Indian 
company. 

truth the agreements did not in any real sense embodv 
a purchase of the Burma Corporation shares by the Indian 
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company, in consideration of the issue of fully paid shares 
of that company. More truly the so-called purchase was 
an elaborate arrangement under which while, it is true, the 
Indian company might in certain events have received delivery 
of the Burma Corporation shares in specie, it was just as 
likely that the Indian company, getting everything to which 
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under the agreements it was entitled would receive a sum 
of money only, a sum which it was under the arrangement 
bound to accept in satisfaction whatever its amount might 
be. And, if their Lordships may here conveniently so far 
anticipate, the Indian company has in the events received, 
and has duly received money only for its shares so issued as 
fully paid. Not only so, but it has received a sum, less than 
the nominal value of the shares by the above figure of 
Rs.50,04,972, or Rs.32 each. 


In the actual result, therefore, the shares have been issued 
by the Indian company at a discount of that amount, and 
as this is the sum which in this litigation and upon this 
appeal the appellants, the Indian company, contend represents 
the loss sustained by them in respect of this transaction, it is 
convenient to ask at once whether, even as so far stated by 
their Lordships, the facts do not furnish an immediate 
refutation of that contention. 

It is, of course, necessarily grounded on the assumption 
that these issued shares of the Indian company are in the hands 
of the English companies fully paid and free from any liability 
for calls or otherwise. If the English companies remain between 
them liable for the discount which has in fact now materialized 
then it necessarily follows—for no doubt as to the solvency 
of either English company is suggested—that the Indian 
company has sustained no loss at all. And upon the facts, 
as just detailed, that liability is, in their Lordships’ judgment, 
fixed upon the English companies by the application to 
this case of the principle enunciated by the Court of Appeal 
in the case of Moseley v. Koffyfontein Mines, Ld. (1), where 
it was held that if an arrangement for the issue of shares is 
such that in the course of its due working out there is as much 


(1) [1904] 2 Ch. 108, 118. 



VOL. LVII.] 


INDIAN APPEALS. 


161 


as a possibility that in the result the shares will have been 
issued at a discount, then the issue of the shares as fully paid 
cannot be justified. Here such a discount has in the result 
actually materialized; its very amount has been ascertained, 
and their Lordships, applying, as they do, the principle 
just stated, reach the conclusion that the Indian company's 
alleged loss has not been proved, and that its present appeal 
on this simple ground must fail. 

But while this view was foreshadowed by the learned 

■Commissioner, neither in the High Court nor in the arguments 

before the Board was the case dealt with so simply. Their 

Lordships accordingly will proceed to consider its further 
aspects. 

Tho English companies never, it seems, exercised their 
power of pledging the Burma shares. They retained them 
■all, until in January, 1924, they sold them in England at 
8s. a share, or Rs.6 according to the then rate of exchange 
—making a total consideration of Ks.2,62,76,628. This is 
equivalent to a price of 51. 12s. for each 11. share in the original 
Burma Corporation. These shares were, as has been stated, 
worth in British currency 141. each in February, 1920, and there 
can be no doubt that the English companies have, by entering 
into their agreements with the Indian company, sustained in 
England a very serious loss which they would have been 
spared had they in February, 1920, disposed of their Burma 
shar-s upon the open market. Nor can their Lordships doubt 
that this loss has really provoked the complaint made by 
the Indian company in this case. But although the English 
companies arc the Indian company’s only shareholders, the 
question here is not whether the English companies have 
sustained a heavy loss, but whether the Indian company 
has sustained any loss at all. And on the assumption which 
their Lordships now make that the Indian company’s shares 
must be treated as fully paid that question depends 
upon the price which on that footing the Indian com¬ 
pany must be taken to have paid for the Burma shares. 

UMLit exceed the sum finally received for them? That is 
wW issue * 
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Now it i? common ground between the parties that the 
intrinsic value of the Indian companies’ shares on February 10, 
1920, on the footing that the company was then entitled to 
a free Burma Corporation 11. share for each of its 312,817 
shares issued or to be issued was, at the then high rate of 
exchange, Rs.98 only. How far that value would stand to be 
reduced if each Burma share instead of being “good delivery 
was one subject to the reservations and so forth of the 
principal agieement has not been gone into, and it need not 
for present purposes be here explored. Rs.98 may without 
deduction be taken to be the value of each of the 156,408 
shares issued in February, 1920, on the footing on which they 
were then issued. And in the first stages of their present 
dispute with the revenue, the Indian company, through its 
accountants, was prepared to adopt the then actual value 
of its shares issued as the criterion by which should be 
determined the Question whether it had or had not sustained 
a loss on ultimate realization. Its claim on this footing, 
however, was that the release on November 14, 1923, of the 
Indian company’s obligation to issue 312,817 shares or any 
shares bevond the first issue of 156,408, operated retro- 
spectively to double the value in 1920 of these issued shares, 
so that each share must be taken to have then represented 
for the company an expenditure of Rs.196. When, however, 
it was pointed out that while this release of 1923 might enhance 
the then value of the issued shares in the hands of their holders, 
it. in no way enhanced their value to the Indian company 
in 1920, seeing that the shares had then been parted with 
once and for all, the alternative contention was put forward, 
on behalf of the Indian company, and it was the contention 
placed before the Board, that the value to the Indian company 
of its 156,408 shares at the date of issue must be taken to have 
been their nominal value of Rs. 200 each, no more and no 
less, on which basis the Indian company has on realization 
sustained, as is admitted, a loss of the above sum of 
Rs.50,04,972. 


The Indian company’s claim to have this loss allowed as 
a deduction from its super-tax assessment was in the fir*t 
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instance rejected by the senior taxing officer, not however 
because the loss had not been sustained, but because, in 
his view, it was a capital and not a revenue loss. 

After a series of appeals, in the course of which the view 
was taken that in the circumstances no loss of any kind had 
been sustained, but, on the contrary, a large profit had been 
made by the Indian company, the High Court finally, by 
order dated December 17, 1925, under s. 66, sub-s. 3, of the 
Act, directed the Commissioner of Income-tax to make a 
reference to the High Court of the following question of law 
arising out of the Indian company’s super-tax assessment 
for the year 1924: “Whether the Commissioner of Income-tax 
was not bound in law to take as the price paid for the Burma 
Corporation shares the nominal value of the shares allotted 
[by the Indian company] in payment therefor.” 

The Commissioner duly made the reference required and, 
on the matter coming before the High Court for hearing on 
October 5, 1926, that Court made an order purporting to 
be made in pursuance of s. 66, sub-s. 4, of the Act directing 
the Commissioner to deal in particular with a further 
question—namely, whether the alleged loss was a capital 
loss, and to find further facts and generally to amend the 
case. The Commissioner, after a further hearing of the parties, 
stated an additional case, and submitted to the Court two 
further questions-namely : “ (*) Whether the alleged km in 
question (if any) was a capital loss or revenue loss; and 
(b) Whether the alleged loss in question (if any) can be taken 
into account in view of the fact that it has accrued and arisen 
outside British India in view of the provisions of s. 4, 
sub-ss. 1 and 2, of the Income-tax Act, 1922.” 

Their Lordships propose now to deal only with the original 
question although they must refer again to the circumstances 
m which the other two were stated. With reference to that 
question, the Commissioner, in his original letter of reference 
after stating that each share of the Burma Corporation had 
been admitted by the Indian company - s accountants to be 
worth only Re.98 on April 10, 1920, submitted that the only 
reasonable inference was that each share of the Indian company 
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was only worth that amount. This finding was not in question 
before the Board. In his second letter of reference dealing 
with the contention which had then been set up that the 
case of In re Wragg (1) required the nominal value of the 
shares issued and that alone to be taken, the Commissioner, 
after a full review of the agreements which their Lordships 
have already discussed, stated his conclusion of fact to be 
that the whole scheme was as a simple purchase and sale of 
shares, illusory. 

The case then again came before the High Court, and on 
March 5, 1928, that Court pronounced the judgment from 
which the present appeal is brought. Its view, broadly, 
was th'at the Court was brought under no compulsion by the 
decision in In re Wragg to take the nominal value of the 
shares allotted by the Indian company as necessarily 
representing the price paid by that company for the Burma 
shares. The present case, in the opinion of the learned 
Chief Justice, was within the exception to that decision 
stated by A. L. Smith L.J. in his judgment in In re Wragg( 2), 
for that here the parties had themselves in effect—so great 
was the discrepancy—acknowledged the consideration received 
to have no relation in point of amount to that nominal 
value. The real value of each share in the Indian company 
as issued could not have exceeded Rs.98. It might, if other 
dates were taken, be found to have been even less. It was 
open to the Court to ascertain the true value. On any 
computation thereof the case of the Indian company failed. 
It had made no loss on realization: on the contrary it had 
made, expressed in rupees as was right, a large profit—a 
profit in respect of each of its 156,408 shares worth only 
Rs.98 at their date of issue, of as much as Rs. 70. 

Now their Lordships are in full agreement that the Indian 
company’s case failed, as the High Court thought. But if 
Wragg’s case has any application to the present, and if it 
could not otherwise be distinguished, their Lordships would 
not as at present advised be prepared to follow the High Court 
in so far as its final order was based upon the distinction 

(1) [1897] 1 Ch. 796. (2) [18971 1 Ch. 836. 
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there taken. As they understand the observation of 
Smith L.J. referred to by the learned Chief Justice, these 
were confined to a case where upon the face of the agreement 
r>f for the issue of fully paid shares it was made apparent that 
the actual consideration received by the company was 
recognized as being definitely less than the paid-up capital 
issued in respect of it. The observations were not directed 
to a case like the present where that fact has to be ascertained, 
if at all, by extrinsic evidence. 

But there appears to be a more certain ground upon which 
In re Wragg, if it has any application at all to the present 
question, may in the view of the Board be distinguished, 
and that is to be found in the conclusion of the learned 
Commissioner already stated, that the transaction here regard¬ 
ed as a purchase and sale of shares was illusory altogether. 
To a case of which so much can be said In re Wragg has no 
^ application, and that conclusion of the learned Commissioner, 
as one of facts, was binding upon the High Court as it is also 
binding upon the Board, supported as it is by ample material, 
to some of which attention has already been called earlier in 
this judgment. 

Their Lordships, however, do not wish it to be supposed 
that in their view the decision in In re Wragg is in point 
here at all. Even if, on any application by the Indian 
company to make the English companies liable to contribute 
in respect of the shares issued to them, these companies could 
successfully rely upon In re Wragg as a defence, that result 
in their Lordships’ opinion would have no influence upon the 
fortunes of the appellants’ present appeal. 

In re Wragg was one of many cases— In re Almada and 
Tirito Co. (1); Ooregum Gold Mining Co. v. Roper (2); the 
Eddystone Marine Insurance Co. (3) are other notable examples 
—in which the question, always as between a company or 
$ its liquidator on the one hand and the allottee of the shares 
issued as fully paid on the other, was whether in his hands 

the shares were held free from liability for calls or otherwise 
(1) (1887) 38 Ch.D. 415. (2) [1892] A.C. 125. 

(3) [1893] 3 Ch. 9. 
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There is no such question here. To this litigation, the English 
companies, the allottees of the shares, are not parties, nor, 
in law, are they even privies. The issue is one between the 
revenue and the Indian company only, and the sole question 
now is what was the real value objectively of the fully paid 
shares issued to the English companies by the Indian company 
at the date when they were in fact parted with. It is not 
disputed by the appellants, the Indian company, that the 
intrinsic value of these shares, if it had then exceeded their 
nominal value would have had to be returned as their true 
value. But their contention is that if, although judged 
by the same tests, their intrinsic value was then less than 
their nominal value, that last value, and no less, must be 
returned as their true value. This, they say, is the result of 
In re Wragg. 

Their Lordships have some difficulty in grasping the 
argument . First of all, it is clear that there are some 
limitations to be placed upon the influence of In re Wragg. 
If, for example, the shares here had been issued to an 
individual who died on the next day, it could hardly even 
have been contended that by reason of In re Wragg his estate 
would be charged with death duties in respect of any other 
than the real value of the shares whether that value was above 
or below their nominal value. Again, if immediately after 
the issue of the shares here the company, upon proper 
resolutions passed, had presented a petition for the reduction 
of its capital on the ground that except to the extent of 
Rs.98 per share its issued capital of 156,408 fully paid was 
unrepresented by available assets, can it be supposed that 
In re Wragg would, of itself, have been any obstacle to an 
order confirming the reduction being made? Why then' 

should that decision stand in the way of the real value of the 
shares being now in like manner ascertained? Their 
Lordships can only suppose the answer to be that the view 
is subconsciously assumed that a company by the issue of 

a share credited with a definite sum as paid thereon, becomes 
in some sense a debtor to its shareholder in respect of that 
full amount. But of course that is not so. A company is in 
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no sense debtor to capital: Lee v. Neuchatel Asphalte Co . (1); 

% 

Verner v. General Trust. (2) The amount credited upon a 
share may, as between one shareholder and another, while 
the company is a going concern, determine the proportion 
of profits receivable by him as dividend, and, in a winding up, 
his proportion of surplus assets. But it has no influence to 
extend or increase the aggregate amount available for division 
in due course of administration amongst the whole body of 
shareholders; nor does it make the company a debtor for 
any sum at all. 

In their Lordships’ judgment accordingly the decision in 
In re Wragg (3) ought to have no influence upon the question 
now raised, so that, however its claim be regarded, this 
appeal of the Indian company fails. 

Before parting with the case their Lordships think it right 
to allude again to the presentation to the High Court of the 
two additional questions to which they have already made 
reference, but which it is unnecessary for them further to 
consider. In the present case the only result of the presentation 
of these two questions was that a final decision of the case, 
on the first and only essential question, was delayed for nearly 
a year and a-half and much additional expense was incurred. 
Their Lordships are fully alive to the circumstances in which 
the High Court was constrained to direct that these further 
questions should be referred to it for consideration, and the 
result in the present case of the order then made merely serves 
to confirm the view of the Board that the High Court will, 
in future cases, be well advised to require, before they seek 
to entertain any question under s.66 of the Indian Income-tax 
Act, that the preliminary requirements of the section are 
strictly complied with. 

The stringency of these requirements is clearly deliberate. 
It is the intention of the enactment that the High Court is 
not to be flooded with such applications. The object is 
saintary and in their Lordships’ judgment the High Court 
will be well advised, before they entertain any question under 
(1) (1889) 41 Ch. D. 1. (2) [1894] 2 Ch. 239. 

(8) [1897] 1 Ch. 790. 
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the section, always to see that the preliminary statutory 
conditions have been fully observed. 

Upon the whole case, for the reasons they have given, 
their Lordships will humbly advise His Majesty that this 
appeal be dismissed with costs. 

Solicitors for appellants: E.F. Turner & Sons. 

Solicitor for respondent: Solicitor, India Office. 


MEHRBAN KHAN (Plaintiff) . . . Appellant ; 

AND 


MAKHNA (since Deceased) and Others 
(Defendants). 


Respondents. 


ON APPEAL FROM THE COURT OF THE JUDICIAL COMMIS¬ 
SIONER, NORTH-WEST FRONTIER PROVINCE. 


Mortgage — Redemption—Clog wi Equity of Redemption—Invalidity against 

Purchaser of Mortgagors Interest. 

Provisions in a mortgage deed conferring on the mortgagee upon 
redemption an interest in the mortgaged premises are a clog or fetter 
on the equity of redemption, and being so are void not only against 
the mortgagor but also against the purchaser of his interest, since they 
are inconsistent with the very nature and essence of a mortgage; and 
this is so whether the question is to be determined under the Transfer 
of Property Act, 1882, or according to the rule of justice, equity and 
good conscience. 

Santley v. Wilde [1899] 2 Ch. 474 and G. 4- C. Kreglinger v. Nexo 
Patagonia Meat dr Cold I Storage Co., Ld. [1914] A.C. 25, 51 applied. 

Decree of the Court of the Judicial Commissioner, N.W.F.P., reversed. 

Appeal (No. 96 of 1927) from a decree of the Judicial 
Commissioner of the North-West Frontier Province (July 4, 
1925) reversing a decree of the Divisional Judge, Deerajat 
Division, which affirmed a decree of the Honorary Subordinate 
Judge, Dera Ismail Khan. 


* Present: Lord Atkin, Lord Tomlin, Sir Lancelot Sanderson, 
Sir George Lowndes, and Sir Binod Mitter. 
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One Mohammad Khan, the predecessor in title of 
respondents 17 to 21, owned thirty-one plots of lands at Dera 
Ismail Khan; he had superior and inferior proprietary rights, 
also cultivating rights therein. By a deed dated May 6, 
1898, he executed a usufructuary mortgage of the plots in 
favour of persons now represented by respondents 1 to 16 
for a term of nineteen years to secure a loan of Rs.2150. 
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The deed contained the following condition: “After the 
expiry of the fixed period, if I pay Rs.2160, the mortgage 
money, to the mortgagees, I shall be entitled to receive one 
pai per path out of the produce as my haq-khuti; and the 
mortgagees to the remaining dues, such as mahsul and jora. 
The mortgagees shall have the adna (inferior) proprietary 
rights and the cultivating possession, with which I shall have 
no concern. ’ ’ 


In 1920 the appellant bought the properties subject to the 
mortgage from the heirs and representatives of the mortgagor. 
In 1923 he instituted the present suit against the mortgagees 
and their representatives, respondents Nos. 1 to 16, and 
his assignors, respondents Nos. 17 to 21. He claimed to 
redeem and prayed for possession upon payment of Rs.2160. 

All three Courts in India held that the above condition in 
the mortgage was a clog upon the equity of redemption. 

The Court of the Judicial Commissioner however, reversing 
the lower Courts, held that the principle by which a clog on 
an equity of redemption was invalid did not apply where 
redemption was sought by an assignee who had notice of 
the mortgage. 

1930. Jan. 21. De Grwyther K.C. and Parikk for the 
appellant. 

Dunne K.C. and WaUach for the respondents. 

Feb. 13. The judgment of their Lordships was delivered by 

'■ ^ORD Tomlin. This is an appeal from the Judicial 
Commissioner, North-West Frontier Provinces, Peshawar. 
The Judicial Commissioner has reversed the Divisional Judge, 
[: who, on his part, had affirmed the judgment and decree of the 
Subordinate Judge. 
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The point is a short one. The appellant is the plaintiff in the 
suit. He is the assign for value of the interest of a mortgagor 
in property comprised in a mortgage dated May, 6, 1898. 

Under the mortgage the mortgagees were entitled to 
possession for nineteen years. At the end of that period, if 
the mortgagor paid off the mortgage money, the property 
was to belong as to a limited interest therein only, to the 
mortgagor, and as to the major interest therein to the 
mortgagees. If the mortgagor failed to pay off the mortgage 
money at the end of the nineteen years the property was 
apparently to belong to the mortgagees absolutely. 


After the expiration of the nineteen years the appellant, 
as assign of the mortgagor, brought a redemption suit. 

The Subordinate Judge and the Divisional Judge both 
held that the provisions of the mortgage deed limiting the 
interest of the mortgagor upon redemption constituted a 
clog upon the equity of redemption, and that the plaintiff 
was entitled to redeem without regard to these provisions. 

The Judicial Commissioner agreed with the lower Courts 
in thinking that the provisions in question amounted to a 
clog upon the equity of redemption. He took the view, 
however, that a purchaser of the equity of redemption is 
bound by the terms of the mortgage deed and cannot set up 
that such terms amount to a clog. 

Their Lordships are of opinion that the Judicial Com¬ 
missioner has misapplied the principles which govern in 
the matter. 


It is to be observed that the Transfer of Property Act, by 
s. 60 of which the right of a mortgagor to redeem is regulated, 
has no application to the North-West Frontier Province. 
The matter is governed by the North-West Frontier Province 
Law and Justice Regulations. Sect. 27 of Regulation No.VII 
provides in effect that decisions in certain matters, which do 
riot include mortgages, shall be according to the law of the 
parties concerned. By s. 28 of the same Regulation it is 
provided that in cases not otherwise specially provided for 
the judges shall decide according to justice, equity and good 
conscience. , •' • - ' 
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In Wagkela Bajsanji v. Sheikh Maslud/in (1) Lord Hobhouse 
pointed out that a direction to decide by equity and good 
•conscience was generally interpreted to mean the rules of 
English law if found applicable to Indian society and 
circumstances. The terms of s.60 of the Transfer of Property 
Act are an indication that the rules of English law relating 
to a mortgagor’s right to redeem are applicable to Indian 
society and circumstances. There is no indication to the 
contrary. The matter must therefore be determined by the 
rules of English law. 
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The relevant principle of English law was stated by 
Lord Lindley in Santley v. WUde( 2) in language approved by 
Lord Halsbury in NOakes & Co. v. Rice. (3) Lord Lindley 
said: ‘The principle is this. A mortgage is a conveyance 

of land or an assignment of chattels as a security for the 
payment of a debt or the discharge of some other obligation 
for which it is given. This is the idea of a mortgage and the 
security is redeemable on the payment or discharge of such 
debt or obligation, any provision to the contrary notwith¬ 
standing. That in my opinion is the law. Any provision 
inserted to prevent redemption on payment or performance 
of the debt or obligation for which the security was given is 
what is meant by a clog or fetter on the equity of redemption 
and is therefore void. It follows from this that once a 
mortgage always a mortgage, but I do not understand that 
this principle involves the further proposition that the amount 
or nature of the further debt or obligation, the payment or 

performance of which is to be secured, is a clog or fetter within 
the rule. ’ ’ 


In the last mentioned case Lord Macnaghten said (4): 
“Redemption is of the very nature and essence of a mortgage 
as mortgages are regarded in equity. It is inherent in the 
thing itself and it is, I think, as firmly settled now as it ever 

0 was in former times that equity wil1 not permit any device 
or contrivance designed or calculated to prevent or impede 
redemption. It follows as a necessary consequences that 

(1) (1887) L.E. 14 I.A. 89, 96. (3) [1902] A.C. 24, 28. 

(2) [1899] 2 Ch. 474, 475. (4) Ibid. 30, 31, 32. 


172 


INDIAN APPEALS. 


[L. B. 


J. C. 
1930 

MEHRBAN 

KHAN 

V. 

Makhna. 


when the money secured by a mortgage of land is paid off, 
the land itself and the owner of the land in the use and enjoy¬ 
ment of it must be as free and unfettered to all intents and 
purposes as if the land had never been made the subject of 
the security.” Later he added: “It seems to me to be 
contrary to principle that a mortgagee should stipulate with 
his mortgagor that after full payment of principal, interest 
and costs he should continue to receive for a definite or an 
indefinite period a share of the rents and profits of the 
mortgaged property as the result of an obligation arising 
from the contract made when the mortgage was created.” 

These expressions of opinion accord with the principles of 
the matter as they were explained by Lord Parker of 
Waddington in G. & C. KregUnger v. New Patagonia Meat & 
Cold Storage Co. (1) 

In their Lordships’ opinion all the Courts were acting in 
accordance with the authorities, to which reference has been 
made in holding that the provisions of the mortgage deed 
conferring on the mortgagees on redemption an interest in 
the property constituted a clog or fetter upon the equity of 
the redemption. 

Their Lordships are, however, of opinion that the Judicial 
Commissioner erred in holding that these provisions were 
binding on the assign. Their Lordships think that the 
provisions in question, being a clog upon the equity of the 
redemption, were void and could have no more binding force 
against the assign of the mortgagor than they had against 
the mortgagor himself. They are not provisions of general 
validity avoided against the mortgagor personally by reason 
of pressure or undue influence brought to bear on him. They 
are provisions which, when forming part of the actual mortgage 
contract, have under the general law no validity at all. If it 
were otherwise an illogical result would follow. The mort¬ 
gagor, if he redeemed, would escape from the burden, but if 
he sold to another he would necessarily bear the burden, as 
the validity of the provisions as against the assign would be 
reflected in the price which he received. 

(1) [1914] A.C. 25, 51 et geq. 
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For these reasons, in their Lordships’ judgment, the appeal 
should be allowed and the decree of the Divisional Judge 
should be restored, with costs to the appellant in the Courts 
below and before their Lordships’ Board. 

Their Lordships will humbly advise His Majesty accordingly. 
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Makhna, 


Solicitors for appellant: Downer & Johnson. 


Solicitors for respondents Nos. 1 to 16: T.L. Wilson & Co. 


ADITYA PRASAD (Plaintiff) .... 

AND 

RAM RATAN LAL and Another 
(Defendants) . 


. Appellant ; 


Respondents. 


j.c* 

1930 
Feb. 13. 


ON APPEAL FROM THE CHIEF COURT OF OUDH. 

Mortgage — Redemption—Further Loam,—Construction of Document—Crear 
IKon of Charge—Redemption by Purchaser — Justice, Equity amd good 
Conscience—T rams per of Property Act (IV. of 1882), ss. 62, 100. 

In July, 1881, a usufructuary mortgage of a village was executed 
to secure Rs.5500; redemption was to be in fifteen years, not before. 
In November, 1881, the mortgagor executed a document which, after 
referring to the mortgage and stating that he had borrowed from the 
mortgagee a further Rs.2500, provided that he could not redeem the 
village without paying the further loan. The appellant, who had 
acquired a share of the village through a sale by the mortgagor in 1887, 
sued in 1926 to redeem: — 

Held , that the document of Noyember, 1881, on its true construction 
created a charge upon the village, and that accordingly the appellant 
could not redeem without paying in respect of both loans; the 
principles of justice, equity and good conscience were applicable 
and for the purpose of the case could be taken as identical with the 
provisions of the Transfer of Property Act, 1882. 

Jamardan v. Anant (1908) I. L. R. 32 B. 386 approved. 

Decree of the Chief Court affirmed. 


Appeal (No. 30 of 1929) from a decree of the Chief Court 
of Oudh (January 31, 1928) varying a decree of the Subordinate 
Judge of Gonda (April 14, 1927). 


On July 11, 1881, a zamindar executed a usufructuary 
giortgage on a village for Rs.5500 to be redeemed at the 


• Present : Lord Atkin, Sir Georoe Lowndes, and Sir Binod Hitter. 
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expiry of fifteen years. On November 10, 1881, he executed 
a further document, the material terms of which appear from 
the judgment, acknowledging a further loan of Rs.2500 by 
the mortgagees. The appellant acquired a 14a. 6p. share 
in the village through sales of shares made by the mortgagor 
in 1887. The remaining la. 6p. share in the equity of 
redemption had been acquired by the mortgagees, who were 
represented at the date of the suit by the respondents. 

In 1926 the appellant instituted a suit against the respondents 
(o redeem the village. The respondents by their written 
statement contented (inter alia) that the document of 
November, 1881, created a further charge, and that the 
appellant was not. entitled to redeem the village without 
payment in respect of the principal and interest due 
thereunder. 


The Subordinate Judge held that the document of November, 
1881, did not create a charge but only a personal debt; he 
made a preliminary decree for redemption on payment of a 
proportionate part of the sum due under the mortgage of 
July, 1881. 

On appeal to the Chief Court the learned judges (Hasan 
and Raza JJ.) held that the later document created a charge, 
and rejecting other defences which were not relied upon in 
the present appeal, held that the appellant could not redeem 
without paying also the proportionate amount of the sum 
due under that document. ■ 

1930. Peb. 13. Dunne K.C. and W attack for the 
appellant. 

De Gruyihcr K.C. and Dube for the respondents. 

The judgment of their Lordships was delivered by 

Lord Atkin. This is an appeal from the Chief Court of 
Oudh, in a redemption suit brought by the appellant against 
the respondents. The Chief Court varied the decree of the 
Subordinate Judge of Gonda, and the question turns upon 
whether the plaintiff is obliged, in order to get redemption, 
to redeem a debt which was created by him by a document 
in writing of November 10, 1881. 
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It appears that the predecessor in title of the plaintiff was 
the zamindar of the village of Parsapur, and that, on July 11, 
v 1881, he executed a usufructuary mortgage of the village 
* to the respondents for Rs.5500, and the terms of the mortgage 
were that the mortgagor was to have no power of redemption 
for a period of fifteen years; after that he was to pay off 
the entire mortgage money. The respondents entered into 
possession, in the ordinary course, of the village. 


J.c. 

1930 

Aditya 

Prasad 

v. 

Ram 
Rat an 
Lal. 


On November 10, 1881, the zamindar executed a further 
document, and the question is, whether or not this document 
created a charge upon the village. It is unnecessary to set 
it out at length, but it recites that he had executed possessory 
mortgage deed in respect of the whole village, and that he 
needed a further sum of Rs.2500 f which he had borrowed, 
and he then stipulated to repay the entire amount of the debt, 
principal and interest in a lump sum within the period 
stipulated in the former mortgage deed—namely, within 
fifteen years—and he recited that he had borrowed the money 
by way, according to the correct translation, of a further debt 
with interest at the rate of Rs. 1-8-0 per cent, per month. 
The deed then provided: “ I shall first pay up this debt, 

including principal and interest, and thereafter I can 
redeem the mortgaged village, having paid up the mortgage 
money. Without the payment of this debt I cannot redeem 
the mortgaged village.” It then provides that he should 
pay every year the interest on the amount, and if he did not 
then he would execute separate bonds each year, bearing 
interest at the same rate, and then it further stated, which 
is rather by way of repetition, that he could not pay up the 

prior mortgage money until he had paid off this debt, principal 
and interest. 


Now, the question is whether that was intended by the 
i parties to give a charge upon the property to the mortgagees 
for the amount of that debt. The Transfer of Property Act 
W does not apply, as this transaction took place in 1881, and 
the Transfer of Property Act was passed in 1882; but the 
principles that prevail in those circumstances are the principles 
. °* justice, equity and good conscience, and for this purpose. 
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their Lordships think, may be taken to be identical with the 
provisions in the Transfer of Property Act. The only question 
that the Court had to determine was, whether or not the 
parties intended that this debt should be charged upon the 
property. 

The Chief Court, reversing the decision of the Subordinate 
•fudge, have held clearly that that was the intention. Their 
Lordships agree with that decision. It appears to them clear 
when the subsequent deed is looked at that the parties 
intended that the original village should remain in the 
possession of the mortgagees until the second debt was paid 
off, and intended, therefore, that the property should be 
security for the debt. 

In these circumstances it appears to their Lordships that 
the Court below could only come to one conclusion, and that 
their decision is amply supported by the case of Janardan 
v. Anant (1), a decision of Sir Lawrence Jenkins, where the 
facts were almost identical with the facts in this case. 

Their Lordships, therefore, will humbly advise His Majesty 
that this appeal should be dismissed, and that the appellant 
should pay the costs. The case, however, should be referred 
back to the Chief Court to extend the time beyond July 31, 
1928, fixed by their decree, within which the appellant can 
redeem, and also to take any further accounts of principal, 
interest and costs. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondents: H. S. L. Polak. 

(1) (1908) I. L. R. 32 B. 386. 
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RAOJI VALAD RUPA KOLHATI and ) 

Others (Defendants) .| Appellants; 


AXD 


KUNJALAL HIRALAL AUARWALA and 
Others (Plaintifffs) . 


Respondents 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Hindu Law—Widow—Authority to compromise Claim against Estate— 
Illegitimate Children of Husband—Claim to Maintenance—Transfer of 
Part of Estate—Increase in Value of Land transferred. 

Where a Hindu widow bona fide enters into a compromise which is 
reasonable and prudent, and for the interests of her husband’s estate, 
it is binding upon the reversioners. 

The widow of a wealthy Hindu of the Vaisya caste transferred land, 
part of her husband’s estate and of the then value of Rs.5000, to his 
three illegitimate children by a kept mistress in full discharge of their 
claims for maintenance to which they were entitled. If was founil that 
Rs.100 per month would have been a reasonable sum as maintenance:_ 

Held, that the transfer was binding upon the reversioners; the 

prudence of the compromise was to be judged by the value of the land 

at the date when the transfer was made, not by its value at' the date 
of the suit. 

Rcm*imram Prasad x. Shyam Kumari (3922) L R 49 I a W 
followed. 7 * * “ 

Decree of the High Court reversed. 

Appeal (No. 18 o± 1927) from a decree of the High Court 

(September 22, 1925) reversing a decree of the First ("lass 
Subordinate Judge of Jalgaum. 

The suit was brought by the respondents, as heirs of 

Balmukund Thakurdas, to recover from the appellants lands 

which had been transferred absolutely by one of his widows 

to appellants Nos. 1 to 3, the illegitimate children of the 

deceased by a kept mistress. The transfer was in discharge 

of claims against the estate to maintenance. Part of the 

land had been transferred by appellants Nos. 1 to 3 to 
appellants Nos. 4 and 5. 

S The facts appear from the judgment of the Judicial 
w Committee. 


T LoRD Lord Tomtj*', Sir Lancelot 

,8lR °*>Rge Lowndes, and Bra . Binod Mitter. . , • . 

23 


Sanderson, 


J. C * 
1930 
Eeb. 27. 
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j c The High Court (reversing the trial judge) decreed the suit. 

Coyajee J., with whose judgment Fawcett J. concurred, held 
that though appellants Nos. 1 to 3 were entitled to mainten- 
KA0JI anee so long as they lived, the grant was much in excess of 
kunjalal their legitimate claims, and consequently was not binding 

Agarwala. upon the heirs. 

1930. Jan. 24. E. B. Bailees K.C. for the appellants 
referred to Bamsumram Prasad v. Shy am Kumari (1) and 
Sardar Singh v. Kunj Behari Lai. (2) 

The respondents did not appear. 

Feb. 27. The judgment of their Lordships was delivered by 

Sir George Lowndes. Balmukund Thakurdas, a Vaisya 
by caste, died in 1904 possessed of property of the value of 
from 12 to 15 lakhs of rupees. He left surviving him two 
widows and three sons by a kolhatin concubine named 
Chunna. The widows inherited his estate, the three illegi¬ 
timate sons being entitled only to maintenance. After his 
death there was litigation between the widows, which was 
eventually settled by a division of the estate between them. 
It appears to have been part of the arrangement then come 
to that Champabai, the senior widow, should be responsible 
for the maintenance of the illegitimate sons, and on March 18, 
1906, by a deed of that date, she transferred to them absolutely 
certain lands of the estate valued at Its.5000, in full discharge 
of their maintenance rights. Champabai died in 1912, and 
her co-widow in 1913, and Balmukund’s estate then passed 
to Ills reversionary heirs now represented by the respondents 
in this appeal. In 1921 they sued to recover the lands the 
subject of Champabai’s transfer, on the ground that the deed 
was not binding upon them. By this time the greater part 
of the lands had been alienated by the sons and the alienees 
were joined with them as defendants to the suit. The 
plaintiffs (respondents) settled with the alienees of a portion 
of the property (defendants Nos. 6 to 8), and the suit proceeded 
against the sons (appellants Nos. 1 to 3), and the other alienees 

(appellants Nos. 4 and 5). 

(1) L. R. 49 I. A. 342. 


(2) (1922) L. R. 49 I. A. 383. 
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In the Courts in India the sons' right to maintenance was 
disputed on the ground that they were not dasiputras of 
Balmukund. The term dasiputra no doubt originally meant 
sons of a female slave, but in Western India, at all events, it 
has come to mean sons by a kept mistress of one of the lower 
castes: see Rahi v. Govida (1); Sadu v. Baiza. (2) This 
does not appear to have been disputed by the respondents, 
the only questions raised being whether Chunna was a kept 
mistress, and in the case of the first appellant whether 
Balmukund was his father. These questions, which are 
matters of pure fact, were decided in favour of the appellants 
by both Courts. They also held concurrently that as 
dasiputras the sons were entitled to maintenance during 
their lives out of Balmukund s estate, and their Lordships 
have no doubt on the authorities that this is correct. The 
only difference Detween the Courts in India was as to the 
validity of the transfer by Champabai. The Subordinate 
Judge was of opinion that it was a fair settlement of the 
maintenance claim, and as such within the competence of the 
widow, while the Court of Appeal thought that it was 
excessive, and therefore not binding on the reversioners. As 
a result of their respective findings the Subordinate Judge 

dismissed the respondents’ suit, and the High Court decreed 
it in full. 


J. C. 

1930 

Raoji 

v. 

Kunjalal 

HIRaLal 

AGARWALa. 


On the appeal to His Majesty in Council, the respondents 
have not appeared, and their Lordships have, therefore, had 
no assistance from counsel on their behalf. 

The Subordinate Judge held that the widow was not bound 
to pay maintenance charges such as these out of the income 
of the estate, and the learned judges of the High Court appear 
to have acquiesced in this view, and so far as their Lordships 
are aware there is no authority to the contrary. The widow 
during her lifetime represents the estate, and Mr. Mayne, in 
dealing with her powers of alienation, states that “she 
certainly cannot have less power than the manager of a 
Hmdu family”: Mayne’s Hindu Law, para. 634. It has also 
been established by a recent decision of this Board {Ramsumram 

(1) (1875) I. L. B. 1 B. 97. (2) (1878) I. L. B. 4 B. 37. 
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Prasad v. Shymn Kmnuri (1 )) that a compromise entered 
into bona fide by a Hindu widow which is reasonable and 
prudent, and ior the interest of the estate, is binding upon 
the reversioners. 

In these circumstances their Lordships think that the 
only question in this appeal is whether the settlement made 
by Champabai with the illegitimate sons was one of this 
character. Their right to maintenance was not for the lives 
of the widows only, but for their own lives, and was in effect 
a charge upon the estate in whosoever s hands it might be. 

It was certainly not unreasonable that a widow belonging to 
one of the higher castes should think it best to get rid once 
for all of the claims of low caste illegitimate sons, and it 
has not been suggested that the settlement was other than 
bona fide. In their Lordships’ opinion, therefore, it must 
be judged merely as a business transaction. The estate 
was a large one, and the sons had been brought up 
evidently as members of the family. The Subordinate -Judge, 
himself a Hindu, thought that Rs.100 per month would have 
been a reasonable sum to allow for the maintenance of the 
three sons. The High Court did not dissent from this 
estimate, and it does not appear to their Lordships to be in 
any sense an extravagant one. At the date of the deed the 
sons were all young men with a considerable expectation of 
life, and Rs.5000, which is recited to be the value of the land 
transferred, would therefore represent less than five years’ 
purchase of their annuity. Their Lordships cannot think 
that a settlement in full of their claim to maintenance upon 
these terms was from the point of view of the estate other 
than a reasonable and prudent transaction. The High Court 
seem to have thought that the value of the land was really 
greater than the Rs.5000 at which it was taken in the deed, 
but there was no reason why the widow should have under¬ 
stated it, and there is no evidence upon which their Lordships 
could rely to show that it was worth mote in the beginning 
of 1906. It has, no doubt, increased largely in value since, 
but it is obvious that the prudence of the bargain must be 


(1) L. E. 49 I. A. 342, 
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judged solely on. the estimation of value at the date when it 
took place. 

Their Lordships are accordingly of opinion that the transfer 
which the respondents sought by their suit to avoid was one 
within the competence of the widow, and, as a reasonable 
and prudent compromise of an existing claim upon her 
husband’s estate, was binding upon the reversioners. 


“ J- c. 

1930 

Raoji 

V . 

Kunjalal 

Hiralal 

AGarwala. 


They will, therefore, humbly advise His Majesty that the 
decree of the High Court should be set aside, and the decree 
of the Subordinate Judge restored, and that the respondents 
should bear the costs both in the High Court and before this 
Board. 


Solicitors for appellants: T. L. Wilson cf- Co. 


NAWASI BUG AM and Another 

(Defendants) . 


I 


Appellants; 


AND 


J.c* 

1930 


March 13. 


DILAFROZ BE GAM (Plaintiff) and 

Others . J Respondents. 


ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

He s judicata Mahomedan Law-Lien for Dower—Suit for Possession- 
Widow not claiming Interest—-Interest claimed vn later Suit—Code of 
Cvcil Procedure (Act V. of 1908), s. 11, expl 4. 

The male heir of a Mahomedan sued the widow of the deceased for 
possession of His share of the deceased’s estate, and (the widow having 
died) he obtained in 1896 a decree against her heirs and representatives 
for possession upon payment of a sum representing the balance of her 
dower in respect of which she had remained in possession. That sum 
did not include any interest upon the dower debt, no claim thereto 
having been made in the suit. The sum was not paid and possession 
was retained. In 1919 the heir of the former plaintiff sued for possession 
on the ground that the dower debt had been fully discharged by the 
usufruct of the property: — 

Eeld, that in taking the accounts a claim to interest upon the dower 
debt was barred by the Code of Civil procedude, 1908, s. 11, expl. 4, 
as it might and ought to have been made in the earlier suit. 

Decree of the High Court affirmed. 


* Prtsent .: Loro Blanesbubgh, Lord Bussell op Killowen, and 
Bib Lancelot Sanderson. 
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1930 

NAWASI 

BEGAM 

v. 

DlLAFROZ 

BEGAM. 


Appeal (No. 14 of 1929) from a decree of the High 
Court (June 9, 1926) affirming in substance a decree of the 
Subordinate Judge of Farrukhabad. 

The question arising upon the appeal was whether the 
appellants, who were the heirs and representatives of a 
Mahomedan woman who had retained possession of her 
husband’s estate in lieu of dower, were entitled to interest 
upon the dower debt, having regard to the circumstances, 
more particularly a decree of 1896 in a suit between the 
widow and the heir through whom the present respondent 
claimed possession. 

The material facts appear from the judgment of the 
.Judicial Committee. 

The High Court affirmed the view of the trial judge that 
the defehdants (appellants) were not entitled to interest; 
the decree was varied only by allowing the defendants 10 per 
cent, for the cost of collection in place of 7-J per cent. 

The learned judges (Mears C.J. and King J.) were of 
opinion that under the decision of the Judicial Committee 
in Hamira Bibi v. Zubaida Bibi (1) the widow was not 
entitled to interest as a matter of course, but that the Court 
had a discretion to allow it upon equitable grounds. They 
considered that interest should not be allowed in the present 
case, as the dower debt far exceeded the value of the estate. 
Apart from that consideration they held that a claim to 
interest was barred by res judicata in that it had not been 
made in the earlier suit. 

1930. March 13. Dunee K.C. and Dube for the 
appellants. Under the judgment of the Board in Hamira 
Bibi v. Zubaida Bibi (1) credit should be given for interest 
upon the dower debt upon taking an account of the profits 
of the estate. The equitable principle there laid down is 
independent of the amount of the debt or the value of the 
estate. The claim to interest was not barred by res judicata. 
The decree of 1896 related to the right to possession and 
ceased to be operative as it had not been put into execution 


(1) (1916) L. B. 43 I. A. 294. 
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within three years. The judgment raises a res judicaita 
only as to the amount of the dower, and the appellants do 
not need to rely upon it as there is a finding in this suit 
that the amount was Rs.50,000. Further, the only right to 
interest which could be affected by the decree of 1896 was 
the interest then accrued. The real controversy in the 
earlier suit was whether the dower was Rs.50,000 or Rs.1000, 
nnd there is no ground for holding that in that suit the 
present or any claim to interest “ ought to have been made ” 
within s. 11, expl. 4 of the Code. It has been held in Hadi 
Ali v. Akbar All (1) that a widow’s lien for dower is purely 
personal, but that contention was not raised in the suit. 


j. c. 

1930 

Nawasi 

Begam 

V. 

DlLAFROZ 

Begam. 


Abdul Majid for the first respondent was not called upon. 

March 13. The judgment of their Lordships was 
delivered by 

^ Lord Blanesburgh. The property which is the subject- 
matter of the suit out of which this appeal has arisen belonged 
to one Afzal Shah, who died on October 9, 1881, leaving 
him surviving his widow Zamani Begam and his cousin 
Mansur Shah. According to the Mahomedan law, one-fourth 
of the property of the deceased devolved upon his widow 
and three-fourths upon Mansur Shah, while the widow being 
so entitled took possession of the whole of the estate 
in lieu of her dower which, as she claimed, amounted to 
Rs.50,000. Thereafter Mansur Shah, having assigned a 
one-half share out of his three-fourths interest to Usman 
Shah and Zamani Khan, joined with them in April, 1892, 
in filing a suit against the widow in the Court of the 
Subordinate Judge of Farrukhabad, alleging that her dower 
amounted to no more than Rs.1000, and that it had long 
ago been discharged from her usufruct of the estate, and 
| claiming (1.) that possession should be delivered to them 
unconditionally of a three-fourths share of the estate, and 
4^ (2.) that if any portion of Musammat Be gam’s dower was 

found to be due a decree should be passed in their favour 
for possession on payment of the dower due. 

‘ 1 THiiti (1) (1898) I.L.R. 20 A. 262. 

O 2 
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The suit went to judgment. The District Judge by his 
order dated ApriM7, 1893, decreed it against the widow. She 
died on June 7, 1894, and thereafter an appeal against the 
decree was preferred to the High Court at Allahabad by the 
present appellants who are her heirs and legal representatives. 
That Court allowed the appeal; it held that the dower was 
Rs.50,000, and on June 2, 1896, it made the following decree, 
on which the whole question now at issue turns. “ It is 
ordered and decreed that this appeal be allowed, and in 
modification of [the decree appealed from] it is ordered that 
the plaintiff-respondents do receive possession of the 
property specified in the said decree on payment by them 
to the defendants-appellants of the sum of Rs.35,223 minus 
the amount of the profits arising from the plaintiff- 
respondents three-fourths share of the property in the 
possession of the defendants-appellants from the date of the 
lower Courts decree up to the date when possession may be 
obtained by the plaintiff-respondents.” 


With reference to that decree it is agreed that, in arriving* 
at the figure of Rs.35,223 as the sum which had to be paid 
if the widow's claim to dower was to be extinguished, no 
interest upon the dower in arrear was taken into account; 
in fact, in that suit no claim was put forward either by the 
widow herself or by the present appellants, as her successors 
in interest, that she was entitled to any such interest, and 

the amount to be paid was assessed upon the footing that 

no such claim existed. 

Now the present suit is brought by a plaintiff who has 

succeeded to an interest in the three-fourths which formerly 
belonged to Mansur Shah. She is therefore his successor in 
interest. Her claim is that upon the taking of proper accounts 
possession may be delivered to her of her share of the estate 
with mesne profits, interest and costs, all on the footing that 
the widow and her representatives have already been paid in 
full the amount of her dower through the usufruct of the 
estate of which she and they have had continuous possession. 
It has, upon that claim, been made clear from the discussion 
which has taken place before the Board, that upon the 
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pleadings the only real question which has now to be decided 
between the parties is whether those representing the widow, 
in taking the account of the amount still remaining due in 
respect of dower, are entitled to charge any interest in respect 
of the period during which dower remained unpaid. Both 
by the Subordinate Judge and by the High Court it has 
been held that no interest can be charged by them if only 
for the reason that no claim for interest was in the former 
suit made by or on behalf of the widow, and that any claim 
for interest is now res judicata. It is agreed that if that 
view be correct, the appeal must fail, whatever view might 
be taken by the Board of the other reasons assigned by the 
Courts below for the same conclusion. And their Lordships 
are of opinion that that view is correct. It is quite clear, as 
it appears to them, that in the first suit, the widow’s claim to 
interest was one which might, and which ought to, have been 
made ground of defence; and under the provisions of the 
Code of Civil Procedure, where that is so of a claim in a 
suit by the decree in which the parties to the second suit are 
bound (as is the case here), then sucli a claim may not again 
be reopened in the later suit. It follows that the appeal fails, 
and their Lordships will humbly advise His Majesty that it 
be dismissed with costs. 

Solicitor fo r appellants: H. S. L. Polak. 

Solicitors for first respondent: Douglas Grant & Dold. 


J.C. 

1930 

NAWASt 
Big am 

V. 

Dilafroz 

BEGAM 
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J- c -* ZAHID HUSAIN and Others (Plain- 
1930 tiffs) . 

March 13. 

_ AND 

MOHAMMAD ISMAEL (No. 2) and Others \ 

v l Respondents. 

( Defendants) .j 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Fri:y Council Practice—Special Lea ve to appeal—Property indirectly affect¬ 
ed—Further Investigation at Rearing—Rescission of special Leave — 
Code of Civil Procedure (Act V. of 1908), s. 110. 

The appellants obtained special leave to appeal from a decree of tlxe 
High Court reversing a decree of the trial judge, the ground of their 
application being that although the value of the property directly 
affected by the decree was only Rs.5100, other property exceeding 
Rs.10,000 in value was indirectly affected thereby. The respondents, 
a numerous body with separate small interests, had not appeared upon 
the application, but by the first reason in their printed case contended 
that no other property was affected, and that special leave should not 
have been granted. Upon the complicated facts being fully investigated 
at the hearing of the appeal, the Board was of that opinion, and 

Held, that the appeal should be dismissed forthwith, and without 
requiring the respondents to petition to rescind the Order in Council 
granting special leave to appeal. 

Appeal (No. 66 of 1927) by special leave from a decree of 
the High Court (February 22, 1926) reversing a decree of the 
Subordinate Judge of Saharanpur. 

The appellants brought a suit in 1904 against numerous 
defendants claiming a declaration that the defendants had no 
proprietary right in twenty plots of abadi land of the zamindari 
which were in their occupation. There were 527 plots of 
that nature in all. 

The High Court, reversing the trial judge, dismissed the 
suit, the learned judges being of opinion that having regal’d 
to proceedings which took place between 1856 and 1860, 
and continuous occupation since without paying rent, the 
defendants had acquired title by adverse possession. 

• Present - T .ort> "Ri.anksriirch, Lord ‘R.iikrf.t.t. of TCtt.t.owen, and 
Sir Lancelot Sanderson. 
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An application by the plaintiffs to the High Court for a 
certificate that the case was fit for appeal to the Privy Council 
under s. 110 of the Code of Civil Procedure, 1908, was rejected. 

The plaintiffs thereupon applied to the Judicial Committee Hu ^ AIN 
for special leave to appeal, stating in their petition that their Mohammad 
title to the whole 527 plots, which far exceeded Rs.10,000 in (no^*) 

value, was indirectly involved. On July 30, 1923, at the - 

hearing of the petition, upon which the respondents did not 
appear, special leave was granted, upon the terms that the 
appellants should pay the respondents’ costs of the appeal 
between solicitor and client in any event. 


j. c. 

1930 

Zahid 


The respondents by the first reason in their printed case for 
upholding the decree contended that special leave should 
not have been granted, as there was no proof that the appeal 
directly or indirectly affected property valued at more than 
Rs.5100. 

1930. March 10, 11, 13. Be Gruyther K.C. and Wallach 
for the appellants. 

Abdul Majid for the respondents. 

The appellants contended that they had a prima facie title 
under Incha Ram v. Bande Ali Khan (1) and that the alleged 
adverse possession did not affect the plots in suit. 

March 13, The judgment of their Lordships was delivered by 


Lord Blanesburgh. In this case, on July 23, 1923, as 
the result of an ex parte application by the appellants, their 
Lordships humbly advised His Majesty that special leave 
should be granted to the applicants to appeal to His Majesty 
in Council against a decree which had been made against 
them by the High Court of Judicature at Allahabad on 
February 22, 1916. The leave was so advised upon special 
terms as to the costs of the respondents, who are a very 
large body of holders of small properties in the abadi of the 
* zamindari belonging to the appellants. The application was 
made by the appellants upon the ground that the decree 
against, which they desired to appeal not only directly affected 

(1) (1911) L L. E. 33 A. 757. 
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Mohammad 
Ismael 
(NO. 2). 


the properties elaimed by the respondents, which did not 
themselves exceed in aggregate value the sum of Rs.5100, 
but that it indirectly affected the title of the appellants to 
other properties in the abadi, the aggregate value of which 
was far in excess of Ils. 10,000. An application for leave to 
appeal had on similar grounds been unsuccessfully made by 
the appellants to the High Court, but their Lordships make 
no reflection adverse to the appellants upon the terms in 
which their further application for special leave 'to appeal 
was made to the Board. 

The respondents, however, have, in their printed case, 
stated as their first reason for affirming the decree that 
special leave to appeal should not have been granted because,, 
as they say, there is no proof that the order appealed against 
indirectly affected the appellants’ title to any property at all- 
As the result of the full investigation into all the facts and 
circumstances of an extremely complicated case which, with 
the assistance of counsel, their Lordships have now been 
able to make, they are quite satisfied that no plots of land 
in the abadi of the appellants’ zamindari other than those 
claimed by the respondents are in fact affected by the decision 
appealed against. Indeed there is, in the judgment of the 
learned Subordinate Judge of Saharanpur, whose decree- 
in their favour, of September 27, 1913, the appellants seek 
to have restored by this appeal, a statement which proves 
that the other plots in the abadi to which the appellants have 
referred, stand, with regard to the zamindars, in a position 
quite different from those of the respondents. 

In these circumstances this objection taken to the 
competence of the appeal, now that it is shown to be well 
founded, becomes of compelling importance. The respond¬ 
ents, a veritable crowd of people of slender means, have 
had their titles to their properties upheld by the decree 
of their own High Court. Only in the most exceptional 
circumstances would it be right to require them further to> 
defend their title before the Board. No provision for their 
costs, however adequate, can be their sufficient protection.- 
against the risk involved. 
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It appears, accordingly, to their Lordships, that this 
appeal against them should not proceed further. Nor, as the 
objection to its competence is put in the forefront of their 
case, does it appear to the Board to be necessary that the 
respondents should be required by petition to apply that the 
Order in Council giving the special leave should be rescinded. 
In the circumstances it will suffice if their Lordships advise 
His Majesty, as they will humbly do, that on the facts as now 
disclosed this appeal should not be further entertained. In 
fulfilment of the offer made by the appellants when they 
obtained special leave to appeal they must now provide for 
the respondent’s costs as between solicitor and client, and 
the order as to costs will be to that effect. 

Solicitors for appellants: Douglas Grant & Bold. 

Solicitors for respondents: Hardcatile, Sanders & Co. 


OANESHI LAL and Another \ 

(Dependants) ..[ Appellants; 

AND 

CHARAN SINGH and Others (Plaintiffs) . Respondents. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Mortgage — Contribution—Properties mortgaged together—Subsequent Sever¬ 
ance of Ownership—Discharge of Mortgage by one Owner—Previous 
Contract to Discharge—Transfer of Property Act (IV. of 1882), s. 82. 

Where two properties mortgaged together to secure one debt afterwards 
become vested in different owners, who purchased subject to the mort¬ 
gage, if one of them discharges the mortgage he i 8 entitled under s. 82 
of the Transfer of Property Act, 1882, to rateable contribution from the 
other, although under an earlier contract of purchase made with the 
mortgagor (the other not being a party) he retained part of the then 
agreed price for the express purpose of discharging the mortgage. 

Muhammad Abbas v. Muhammad Hamid (1912) 9 All. L. J. 499 
distinguished. 

Decree of the High Court affirmed. 

Appeal (No. 28 of 1929) from a decree of the High Court 
(February 11, 1927), reversing a decree of the Subordinate 
Judge at Aligarh (Mfty 1, 1922). 

•Present : Lord Tomlin, Sir George Lowndes, and Sir Binod Mitter. 


J C. 

1930 

Zahid 

Husain 

V . 

Mohammad 
Ismael 
(NO. 2). 


J. c.* 

1930 

March 13. 



190 


INDIAN APPEALS. 


[L. R. 


J.C. 

1930 

GaneShi 

Lal 

v. 

Charan 

SINGH. 


The respondents, as representatives of one Sher Singh, 
sued the appellants for rateable contribution under s. 82 of 
the Transfer of Property Act, 1882, in respect of the sum 
paid by Sher Singh to discharge a mortgage upon certain 
villages. 

The facts appear from the judgment of the Judicial 
Committee. 


The High Court, reversing the decision of the trial judge, 
held that the plaintiffs were entitled to contribution. The 
learned judges (Mears C.J. and Lindsay J.) found that the 
purchase by Ganeshi Lal was not, as he contended, free 
from incumbrances, and held that he could not claim the 
benefit of the contract of 1914 between Sher Singh and the 
mortgagor as he was not a party to it. For these reasons 
they held that Muhammad Abbas v. Muhammad Hamid (1) 
was distinguishable. [Reference was made also to Jamna 
Das v. Ram Autar Pande. (2) ] 

1930. March 13. Dube for the appellants contended that 
upon equitable principles the appellants were not liable to 
contribution in the circumstances of the case. [He referred 
to Transfer of Property Act, 1882, s. 55, sub-s. 5 (b); Jones 
on Mortgages, 6th ed.. s. 743, cited in Seshagiri Aiyar v. 
Vythilinga Pillai (3); and Muhammad Abbas v. Muhammad 
Hamid. (1) ] 

Subba Row for the respondents was not called upon. 

The judgment of their Lordships was delivered by 

Lord Tomlin. This is an appeal from a judgment of the 
High Court of Judicature of Allahabad which reversed a 
judgment and decree of the Subordinate Judge of Aligarh. 

In the suit the respondents, before their Lordships’ Board, 
being the representatives of the purchaser of one property 
(which may be called “ K ”) sued for contribution from the 
appellants, the purchasers of a second property (which may 
be called “ M ”), on the ground that the purchaser of K. 
had paid off a mortgage which covered both properties. 

(1) 9 All. L. J. 499. (2) (1916) I. L. R. 38 A. 209. 

(3) (1909) I. L. R. 33 M. 211, 212. 
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Now the section of the Transfer of Property Act which 
deals with the right of contribution is s. 82, and it is in these 
terms: “ Where several properties, whether of one or of 
several owners, are mortgaged to secure one debt, such 
properties are, in the absence of a contract to the contrary, 
liable to contribute rateably to t.he debt secured by the 
mortgage after deducting from the value of each property 
the amount of any other encumbrance to which it is subject 
at the date of the mortgage.’'’ 

That is the statutory provision by which contribution as 
between owners of equities of redemption subject to a common 
mortgage is regulated. 

The facts of this case are as follows. On November 8. 
1906, the original owner of both properties created a mortgage 
for 8000 rupees in favour of one Mangal. On May 19, 1914, 
he purported to sell property K to Sher Singh, the ancestor 
of the respondents, for 33,000 rupees, and a sum ot 
32,000 rupees out of the purchase price was left with Sher 
Singh to enable him to discharge the mortgage of November S. 
1906, and other debts of the vendor, including certain debts 
for which creditors had already obtained decrees and had 
attached the properties. On May 21, 1914, property K 
was sold under a decree obtained by another creditor of the 
mortgagor before May 19, 1914. This sale was subject to 
Mangal’s mortgage and was for 1450 rupees. In July, 1914, 
the other property M was sold to the first appellant on behalf 
of himself and the second appellant in execution of a decree 
obtained by Kishin Singh, a creditor of the mortgagor before 
May 19, 1914. It was sold for 2900 rupees subject to Mangal’s 
mortgage. That sale constituted the title of the appellants 
to property M. The purchaser later on, on April 16, 1915, 
conveyed property K to Sher Singh. These sales, of course! 
overrode the sale to Sher Singh purported to have been made 
on May 19, 1914. Sher Singh having failed to pay off Mangal’s 
mortgage and the other debts of the mortgagor out of the 
money left with him for that purpose, MangaPs mortgage 
continued in force against both properties. In 1918 Mangal 
took proceedings to enforce his mortgage by the sale of both 
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properties, and he obtained judgment and a decree for sale. 
On August 20, 1921, both properties were put up for sale 
and were sold, but before the sale was confirmed—namely, 
on September 19, 1921—Sher Singh, the purchaser of K under 
the contract of May 19, 1914, and the assign of the purchaser 
of property K under the sale of November 14, 1914, inter¬ 
vened, and deposited the amount required to satisfy the 
mortgagees claim, and thus obtained a setting aside of the 
sale of August 20, 1921. 

The position therefore was this, that subject to Mangal’s 
mortgage, Sher Singh held property K under the title made 
by the execution sale of November 14, 1914, and that subject 
to the same mortgage, the appellants held property M under 
the title made by the execution sale of July, 1914. Sher 
Singh had not carried out his obligation to the mortgagor 
under the sale deed of May 19, 1914, in respect of the money 
left with him, but in 1921 he provided all the money then 
necessary to pay off Mangal’s mortgage, which necessarily 
was a greater sum than would have been required if the 
mortgage had been paid off in 1914. 

Slier Singh died, and his representatives, the present 
respondents, launched the suit to compel from the appellants 
as owners of property M contribution towards the amount 
which Sher Singh had applied in paying off Mangals mortgage. 
Tlie appellants’ answer was this: “ Your ancestor had the 
money, or at any rate a substantial portion of it, 17,000 rupees^ 
from the original mortgagor, and he ought to have applied 
that money in paying off the mortgage in 1914, and so far 
as it became necessary in 1921 to pay more than the 17,000 
rupees that was due to your ancestor’s negligence, and 
therefore we are not liable to contribute, because he had a 
contract with the mortgagor to apply the money”. 

The Subordinate Judge took the view, founding himself 
apparently on the case of Muhammad Abbas v. Muhammad 
Hamid (1), that tnere was an equitable principle which 
precluded the respondents from insisting on the right of 
contribution conferred by s. 82. The High Court, on the 

(1) 9 All. L. ,T. 499. 
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other hand, took a different view, and held tha/t the appellants 
were not parties to the contract between Sher Singh and the 
mortgagor for the application of the money, and that the 
benefit of t.he contract had not in any way passed to them, 
and that in these circumstances the provisions of s. 82 applied 
and that the appellants were bound to make contribution. 


J. C. 
1930 
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Lal 

v. 

CHARAN 

Singh. 


Their Lordships are of opinion that the conclusion at which 
the High Court arrived is correct. It would indeed be 
somewhat surprising if the result were otherwise. The 
appellants bought subject to the mortgage and paid a price 
for the property on that footing, and their contention really 
amounts to this, that having paid for the property on the 
basis of its being subject to the mortgage they ought now 
to be allowed to have the benefit of it free from the mortgage 

and that without making any payment towards the attainment 
of that satisfactory result. 


It seems to their Lordships that s. 82 is the section that 
governs the case, and that as the Act prescribes the conditions 
m which contribution is payable it is not proper to introduce 
into the matter any extrinsic principle to modify the statutory 
provisions. The decision in the ease to which the Subordinate 
Judge referred may be justified on the footing that in that 
case there passed to the party from whom the contribution 
was sought the benefit of the contract by which the money 
was to be applied, so that he could say, “ I have a contract 
which frees me from the liability to contribution which the 
section would otherwise impose on me.” No such plea is 
available to the appellants in this case. Thev were not 
parties to the contract of May 19, 1914, nor has the benefit 
of that contract passed to them in law or in equity. 

Their Lordships are of opinion that this appeal fails, and 
they will humbly advise His Majesty accordingly. 

The appellants will pay the casts of the respondents in the 
appeal. 


Solicitor for appellant: H. 8. L. Polak. 

Solicitors for respondents: Douglas Grant & Dold. 
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1930 
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NILKANTH BALWANT NATU 

Others (Plaintiffs) . . . 


AND 


AND \ Appellants ; 
• • ) 


VIDYA NARASINIi BHARAT1 and 
Others ( Defendants) . 


Respondents. 


[AND CROSS-APPEAL.] 

ON APPEAL I-'ROM THE HIGH COURT AT BOMBAY. 

Mortgage—Suit for Sale— Limitation^Junsdiction^-Propertie s in and 
Properties outside British Mia—Mortgage with Possession—Mortgagee 
ceasing to collect Rents—Alleged Abandonment of Security—Tvme for 
Repayment not specified — Bom. Reg. V. of 1827, s. 15, sub s. 3 
Code of Civil Procedure (V. °f 1908), s. 17. 

Between 1840 and 1844 the respondents’ predecessor mortgaged to 
the appellants’ predecessor properties of which some were in the Bombay 
Presidency and some in Kolhapur State. The mortgages provided 
for interest at a fixed rate, and that the mortgagee should have the right 

to collect the rents, an account being taken each year and the balance 
due for principal and interest settled; no time for repayment was 
specified. The mortgages were consolidated. From 1859 or 1860 
the mortgagee had allowed the mortgagor to collect the rents and profits 
of the properties in British India. In 1910 the appellants sued claiming 
payment of the sum due, or in default a sale of all the properties:-— 

Held, that the Court had not jurisdiction to try the suit so far as it 
related to the properl ies in Kolhapur, as the words “ situate within 
the jurisdiction of different Courts ” in s. 17 of the Code of Civil 
Procedure, 1908, referred solely to Courts in British India. 

Setrucherla Bamabhadrcuraju v. Maharaja of Jeypore (1919) L. R. 
46 I. A. 151 followed. 

But that the plaintiffs were entitled to enforce the mortgage by sale 
of the properties in British India, because :—(1.) It could not be 
inferred that the mortgagee had agreed to abandon the security upon 
those properties. (2.) Bom. Reg. V. of 1827, s. 15, sub-s. 3, gave the 
plaintiffs that right, the terms of the mortgage not amounting to a 
“ special agreement ” to the contrary. (3.) The suit was not barred 
by limitation, as no cause of action arose until the money was 
demanded and refused, which was not shown by the defendants to 
have been before the suit was filed. 

Decree of the High Court reversed. 


Consolidated Appeal (No. 71 of 1927) from two decrees 
of the High Court (February 12, 1924) varying a decree of 
the First Class Subordinate Judge of Satara (July 21, 1919). 

*, Present .: Lord Blanesburgh, Lord Russell op Killowen, and - 
Sir Lancelot Sanderson. 
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The appellants instituted a suit on August 6, 1910, against 
the respondents in the Satara Court to enforce six mortgages 
executed between 1840 and 1844 by the respondents’ prede¬ 
cessor in favour of the appellants’ predecessor. Some of the 
properties mortgaged were in the Bombay Presidency, some 
were not within British India, being in the Kolhapur State. 
The mortgages were all substantially in the same form. They 
provided for interest at a fixed rate, that the mortgagee should 
have the right to collect the rents and manage the properties, 
and provided for an annual account being taken to ascertain 
the amount remaining due under the mortgages. No date 
for repayment was provided. It was found that the mort¬ 
gages had been treated aa being consolidated. Since 1859 
or 1860 the mortgagees had not exercised their right to collect 
the rents from the properties in British India. 
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1 he High Court (Macleod C.J. and Shah *J.) f varying the 
judgment of the trial judge, held that the plaintiffs were 
entitled under Bom. Reg. V. of 1827, s. 15, sub-s. 3, to an 
order for sale in respect of the properties in Kolhapur State: 
but that the suit should be dismissed with regard to the 
properties in British India, as it was to be inferred thal 
the mortgagees had abandoned their security upon those 
properties. 


1930. March 3, 6. Dunne K.C. and Jardine for the 
appellants (respondents to cross-appeal). There was no 
evidence to justify the finding that the mortgagees had 

security upon the properties in British 
India. Permitting the mortgagors to collect the rents did 
not affect the mortgagees’ security upon the properties: 
Juggeewundas Keeka v. Ramdas Brijbookundas . ( 1 ) If there 
was any dispossession it was only of the usufruct, not of the 
right to sell. The mortgages were not strictly usufructuary 
mortgages, as they provided for interest at a fixed rate. The 
mortgagees had a right of sale by Bom. Reg. V. of 1827, 
s. 15, sub-s. 3, as the mortgages contained nothing which 
could be construed as a “ special agreement,” nor was there 
any recognized law or usage, to the contrary. 

(1) (1841) 2 Moo. I. A. 487, 500. 
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De Gruyther K.C. and Parikh for respondent No. 1; 
E. B. Raikes K.C., Parikh and Joshi for respondent’ No. 2 
(appellant in cross-appeal). The Court had no jurisdiction to 
entertain the suit with regard to the properties not in British 
India; the words “situate within the jurisdiction of different 
Courts ” in s. 17 of the Code of Civil Procedure, 1908, refer 
solely to Courts in British India: Setrucherla Ramabhad- 
raraju v. Maharaja of Jeypore. (1) The mortgages imposed 
no liability upon the mortgagor to pay; they were purely 
usufructuary mortgages, and conferred no right of sale: 
iUacpherson on Mortgage, pp. 11, 13; Shephard and Brown 
on the Transfer of Property Act, 7th ed., pp. 288, 289. There 
was therefore a (“ special agreement ” excluding the operation 
of s. 15, sub-s. 3, of the Regulation: Sawaba Kliandappa v. 
Abaji Jotirav { 2); Shaik Idrus v. Abdul Rahiman (3); 
Sadashiv Abaji Bhat v. Vyankatrao Ramrao.( 4) The proper 
inference from the facts is that the mortgagee abandoned 
his security upon the properties in. British India. The 
decision in the case in 2 Moore’s I. A. has no bearing upon 
that point. Further the suit was barred as to the properties 
in British India. The mortgagee’s sole right under the 
mortgages was to possession. He ceased to have possession 
in 1859 or 1860, and the suit was barred upon the expiration 
of six years from that date by s. 1, sub-s. 16 (or twelve years, 
under sub-s. 12), of the Limitation Act, 1859. It was barred 
also by the Limitation Act, 1871, Sch. I., art. 132, upon the 
expiration of twelve years from the execution of the mort¬ 
gage. The Act of 1908 did not revive suits which were 
already barred. [Reference was made also to Vasudeva 
Mudaliar v. Srinivasa PUlai (5), and s. 31 of the Act of 1908.] 

Dunne K.C. in reply. Having regard to the decision of 
the Board in Setrucherla Ramabhadraraju’s case (1) it is con¬ 
ceded that there was not jurisdiction as to the properties in 
Kolhapur State. The suit was not barred as to the properties 
in British India. No cause of action arose until payment 

(1) (1919) L. R. 46 I. A. 151. (3) (1891) I. L. R. 16 B. 320. 

(2) (1887) I. L. R. 11 B. 475. (4) (1895) I. L. R. 20 B. 296. 

(5) (1907) L. R. 34 I. A. 187. 
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was demanded ; as no date for payment was specified, 
that was only when the suit was commenced. 

April 1. The judgment of their Lordships was delivered by 

t/ 

Sir Lancelot Sanderson. The first appeal is by the 
plaintiffs in the suit, and the cross-appeal is by the second 
defendant, Vidya Narasinh Bharati Guru. 

The plaintiffs brought the suit in the Court of the Sub¬ 
ordinate Judge at Satara, as successors in title to one Balaji 
Narayan Natu, who was the mortgagee under certain mort¬ 
gage deeds specified in the plaint, and executed between the 
years 1840 and 1844. The mortgages were made by Vidya 
Shankar Bharati, who is deceased. The first and second 
defendants were rival claimants to the office of Jagad Guru 
of the Shankeshwar and Karvir math, and each of them 
clarimed to be the sole successor of the mortgagor. The 

first respondent is the legal representative of the first 
defendant. 
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The cross-appeal presented by the second defendant is 
with reference to mortgaged properties situate in Kolhapur 
district and is based upon the allegation that the Satara 
Court had no jurisdiction to entertain the suit with regard to 
the said properties in Kolhapur, which lie outside British India. 

The appeal is against a decree dated February 12, 1924. 
of the High Court of Bombay, in appeal No. 146 of 1919, 
which varied a decree of the learned Subordinate Judge of 
Satara dated July 21, 1919. 

The cross-appeal is against the said decree of the High 
Court and another decree of the said High Court of 'the same 
date, in Appeal 169 of 1920, whereby the appeal of the 
second defendant was dismissed with costs. 

The properties, in respect of which relief i s now sought 
by the plaintiffs, are situated in Satara, Belgaum and 
Kolhapur. Satara and Belgaum are, and Kolhapur is not, 
within British India. 

It will be convenient to deal first with the question 
relating to the properties in the Kolhapur district and the 
cross appeal 

Vol. LVII. « 
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Tlie learned Subordinate Judge among other issues settled 
the following: “ (1.) Did the mortgagor consolidate by his 
conduct or agreement all the mortgages together and is he 
balwant ^stopped from contending that the several bonds are not a 

Nai-u charge on the entirety of the property but only on property 

Vidya covered respectively by each ? (2.) Whether one suit can 

Bharati. * n this Court on different causes of action arising in 
different jurisdictions in respect of different bonds relating 
to different properties/’ 

The learned Subordinate Judge tried as preliminary the 
first two issues and, deciding each of them against 
the plaintiffs, dismissed the suit on December 4, 1913, but the 
High Court on June 7, 1916, reversed his decree, holding on 
the first issue that there were stipulations in the mortgages 
which amounted to an agreement that the principle of con¬ 
solidation should apply to them and on the second issue, 
that the Satara Court had jurisdiction to entertain the suit, 
under s. 17 of the Code as relating to properties situate within 
the jurisdiction of any Courts. 

The preliminary decree was set aside and the case was 
remanded to the Court of the Subordinate Judge for 
disposal. 

7he learned Subordinate Judge tried the remaining issues; 
he made an order for the appointment of a commissioner, 
and on the return of the report he made a decree in favour 
ot the plaintiffs for Rs.3,31,882-0-8, and for recovery of 
possession of the mortgaged properties situate in Kolhapur. 

On appeal the High Court amended the decree of the 
learned Subordinate Judge by giving liberty to the plaintiffs 
to bring to sale the mortgaged properties in the Kolhapur 
State and by giving certain directions as to interest. 

The section of the Code of Civil Procedure, 1908, on which 
the High Court relied, as giving jurisdiction to the learned 
Subordinate Judge of Satara with respect to the mortgaged 
properties in Kolhapur is s. 17. 

7 he plaintiffs in the suit, among other matters, prayed 
for foreclosure or sale of the mortgaged property; it is there- 
’ore necessary to refer to the provisions of s. 16 (c) of the 


c. 

1930 
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Code, which are as follows: “Subject to the pecuniary or 
other limitations prescribed by law, suits for foreclosure, 
sale or redemption in the case of a mortgage of or charge 
upon immovable property shall be instituted in the Court 
within the local limits of whose jurisdiction the property is 
situate.” There is a proviso which does not effect the 
present case; and the “explanation” is as follows: “In 
this section ‘property’ means property situate in British 
India.” 
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The terms of s. 17 are as follows: “17. Where a suit is 
to obtain relief respecting, or compensation for wrong to, 
immovable property situate within the jurisdiction of different 
Courts, the suit may be instituted in any Court within the 
local limits of whose jurisdiction any portion of the property 
is situate: Provided that, in respect of the value of the 
subject-matter of the suit, the entire claim is cognizable by 
such Court.” 

The High Court decided that the words “respecting immov¬ 
able property” are wide enough to cover suits for foreclosure 
sale or redemption in the case of mortgages or charges upon 
immovable property mentioned in s. 16 (c), and that s. 17 
is supplementary to s. 16 and in order to prevent multiplicity 
of suits. 

Their Lordships agree with the learned judges’ decision 

that the words “a suit to obtain relief respecting immovable 

property” are wide enough to cover the suit in the present 

case, which included prayers for foreclosure or sale of the 

mortgaged property; but that does not conclude the 
matter. 

The question remains whether the words “situate within 
the jurisdiction of different Courts” does not limit the 
operation of the section to suits to obtain relief respecting 
immovable property situate within the jurisdiction of 
different Courts within British India. 

The preamble to the Civil Procedure Code recites that it is 
■expedient to consolidate and amend the laws relating to 
the procedure of Civil Judicature, and s. 1, sub-s. 3, provides 
as follows: “This aeetion and ss. 155 to 158 extend to the 
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whole of British India; the rest of the Code extends to the 
whole of British India, except the scheduled districts.” 

The provisions of the Code are regulations dealing with 
the jurisdiction and governing the procedure of the Courts 
in British India, and their Lordships are of opinion that 
the words in s. 17 “within the jurisdiction of different Courts” 
must mean within the jurisdiction of different Courts to 
which the Code applies, that is to say, Courts in British 
India. This is in accordance with the decision of the Judicial 
Committee in Setrucherla Ramabhadrarajv, v. Maharaja of 
Jeypore. (1) Inasmuch as the properties in Kolhapur are not 
within the jurisdiction of any Court in British India, the 
learned Subordinate Judge of Satara had no jurisdiction 
to try the suit, so far as it related to the mortgaged properties 
situate in Kolhapur. 

The learned judge had jurisdiction to try the suit so far 
as it related to the mortgaged properties situate in Satara; 
and, inasmuch as the mortgaged properties in Belgaum are 
within the jurisdiction of a different Court in British India, 
he had jurisdiction to deal with those properties also. 

The result therefore is that the cross-appeal of the second 
defendant must succeed, and the decrees of the Courts in 
India, so far as they relate to the properties situate in 
Kolhapur, must be set aside. The question of costs will be 
dealt with at a later stage. 

The plaintiffs’ appeal relates to the mortgaged properties 
situate in Satara and Belgaum. Both Courts in India rejected 
their claim in respect of these properties. 

It was alleged on behalf of the defendants that the 
properties comprised in the mortgages were dewasthan or 
saranjam and not liable to be mortgaged. Both the Courts 
in India have decided against the defendants in respect of 
this contention, and their Lordships see no reason for 
doubting the correctness of that decision. 

The learned Subordinate Judge held that the plaintiffs 
were not entitled to an order for sale of the properties 
in Satara and Belgaum, and further that the plaintiffs’ 

(1) L.B. 46 I.A. 151, 157. 
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claim for possession of these properties was not brought 
in time. 


j. c. 

1930 


The learned judges of the High Court held that there was 
nothing in the mortgages to exclude the right of sale given by 
s. 15 of the Bombay Regulation V. of 1827, but they came to 
the conclusion that the properties in British territory were 
given back to the mortgagors before 1860 and that no steps 
were taken to recover possession until the present suit was 
filed. They thought that the proper presumption was that 
the parties agreed that the security of the above mentioned 
properties should be given up, and that the Kolhapur 
properties only should be considered as security for the 
debt. 


Nilkanth 
Balwant 
Nat a 
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NARASINH 

Bharati. 


As already stated, the High Court made a decree that 
the plaintiffs were entitled to bring the properties in Kolhapur 
to sale, but the decree gave the plaintiffs no relief in respect 
of the mortgaged properties situate in Satara and Belgaum. 

It is against that part of the decree that the plaintiffs’ 
appeal is directed. 

The exhibit 38, which is a translation of the mortgage 
deed of July 15, 1840, may be taken as a specimen of the 
mortgages. It was made between Vidya Shankar Bharati, 
the mortgagor, and Balaji Narayen Natu, the mortgagee. 
It recited that Rs.20,000 had been borrowed for the expenses 
of the sansthan; that it had been agreed to pay interest 
thereon at the rate of twelve annas per cent, per mensem 
without remission; that for the repayment of the debt the 
four Inam villages of the sansthan therein specified were 
mortgaged. 

The total revenue of the four villages, 4300, made up of 
2700 in Shambhu pirkhani (coin) and 1600 in panhali (coin), 
was assigned in mortgage. The deed contained certain clauses 
as to management, of which the following are relevant:— 

“An account of the debt due to you i.e., of the principal 
borrowed and interest will be made on the 1st of Ashad Vad 
(latter half) and after deducting the vasul (collection) of the 
villages that may have been applied towards the debt, we 
shall approve and pass the account of balance that may 
26 
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be found due and affix our seal thereto. Even if we fail to 
pass the account yet we shall get the said villages released 
after clearing off the total amount of balances found due 
every year. 

“Within one month after the closing of the year, the 
accounts in respect of the villages should be got prepared by 
the patil kulkami and submitted to the huzur. The same 
will be examined and passed within one month. If any 
additional vasul (revenue) be received by you, the same 
shall be entered towards the repayment of the debt at the 
time of the passing of the accounts by confrontation with 
your karqun (clerk). You will have nothing to do with 
any difference after two months subsequent to the passing 
of the accounts. 


“If we can manage to get moneys from other sources for 
the repayment of your debt, you should accept the amount 
when we pay it and release the villages. If in the year in 
which we pay the money, it is paid within a month after 
the expiry of that year, the amount of remuneration stated 
above will be given proportionately; and if the amount is 
paid after one month, the amount of remuneration for the 
whole year will be given.” 

The other mortgages are to the same effect, and this 
appeal was argued by both sides on the assumption that 
the mortgages were consolidated, as held by the High Court, 
and that the debts due under all the mortgage deeds were 
a charge upon all the properties. 

There is no doubt that the mortgagee, or his successors in 
title, went into possession of the mortgaged properties and 
received the rents and profits arising therefrom. It has, 
however, been established that after 1859 the mortgagee 
did not collect the rents and profits of the mortgaged 
properties which are in Satara and Belgaum. 

It was alleged by the defendants that there was an actual 
adjustment between the parties in 1849 or 1850 to the effect 
that a sum of Rs.1,32,000 should be paid without interest 
in full settlement of the mortgage debts, that the mortgage 
deeds were cancelled and that in pursuance of the said 
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adjustment the mortgagee gave up his possession of the 
mortgaged properties in British India. The Courts in India 
held that the above mentioned allegation was not proved, 
and no reliance was placed upon it at the hearing of this 
appeal. 

Their Lordships are unable to agree with the decision of 
the High Court, that the parties agreed that the security 
of the mortgaged properties in British India should be given 
up and that the mortgaged properties in Kolhapur only 
should be considered as security for the debt. 

The learned judges came to that conclusion, holding that 
a presumption to the above mentioned effect was raised by 
the facts. The two facts relied upon were that before 1860 
the properties in British territory “were given back” to the 
mortgagors and no steps were taken to recover possession 
until the suit was filed. 

In the first place, in their Lordships’ opinion there is no 

evidence to justify the finding that the said properties “were 

given back” if by these words the learned judges meant a 

re-transfer of the properties. The mortgage deeds were not 

cancelled. They remained with the mortgagee or his 

successors, and they were produced and proved by the 

plaintiffs at the trial. There is no evidence of any surrender 

of the plaintiffs’ rights, except the fact that after 1859 the 

plaintiffs or their predecessor ceased to receive the rents and 

profits of the mortgaged properties situated in Satara and 
Belgaum. 

In the second place, even if the facts relied upon by the 
learned judges are sufficient to raise the presumption to which 
they referred, they are consistent with other presumptions, 
which may be said to be just as reasonable as that on which 
the learned judges founded their judgment. As, for instance, 
the learned Subordinate Judge thought it was quite reasonable 
to adopt the suggestion that, the mortgagor being the 

spiritual guru of the mortgagee, the mortgagee might have 
given up the possession of the villages in British Territory 

to enable the mortgage to maintain the establishing and 

meet the expenses of the sansthan, without in any way 
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intending to give up his rights as mortgagee or to abandon 
his remedies, if and when he desired to enforce them. 

It is not necessary to deal with this part of the case at any 
length, as it was not seriously argued that the judgment of 
the High Court could be supported on the above mentioned 
ground. 

. The main ground on which the defendant respondents 
relied at the hearing before the Board was that the mortgages 
were usufructuary mortgages, and that if the mortgagee was 
not in possession, his only right was to be placed in 
possession or to sue to recover the money from the mortgagor 
personally by reason of his breach of contract to place the 
mortgagee in possession, and that the plaintiffs were not 
entitled to an order for sale of the mortgaged properties. 

The provisions regulating the rights of the parties under 
the mortgages in suit are contained in the Bombay 
Regulation V. of 1827. 

Chapter V. of the said Regulation is headed “Of the 
disposal of property mortgaged or pledged.” The chapter 
consists of one section—namely, s. 15—which is as follows:— 

“ First. When a creditor is placed in possession of property 
by mortgage or otherwise, as security for a debt, his claim 
over such property shall, in the absence of other special 
agreement, constitute his sole security for payment of the 
debt, or such part of it as the said property may have been 
given in security for, and interest thereon is to be considered 
as included in the said security. 

11 Second. If the property yield profit, and no stipulation 
has been made respecting the disposal of the said profit, or 
payment of interest on the debt, the profit shall be 
considered as equivalent for the interest. 

“Third. In the absence of any special agreement or 
recognised law or usage to the contrary, either party may 
at any time, by the institution of a civil suit, cause the 
property to be applied to the liquidation of the debt, the 
surplus, if any, being restored to the owner. ’ ’ 

Their Lordships are of opinion that the learned judges 
of the High Court were right in holding that s. 15, sub-s. 3, 
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of the Regulation is applicable to the mortgages in suit. That 
sub-section, in their Lordships’ opinion, is not limited to 
the case where the creditor has been placed in possession and 
remains in possession. The chapter purports to deal with 
the disposal of property mortgaged, and in their Lordships’ 
opinion the terms of s. 15, sub-s. 3, are general and wide 
enough to cover the mortgages now in suit, and the property 
thereby charged. 

The plaintiffs, therefore, were entitled by the institution 
of a civil suit to cause the property to be applied to the 
liquidation of their debt, or in other words to bring a suit 
for the sale of the properties, unless it could be shown that 
there was a special agreement or recognized law or usage 
to the contrary. There is no suggestion that there is any 
law or usage to the contrary, and their Lordships are of 
opinion that there is no evidence of any special agreement 
to the contrary either in the terms of the mortgages or other¬ 
wise. Consequently, the rights of the plaintiffs under the 
mortgages being still in existence, and the moneys being due, 
the plaintiffs, subject to the question of limitation, are 
entitled to an order for sale of the mortgaged properties 
situate in Satara and Belgaum. 

The question remains whether the plaintiffs’ suit is out 
of time. 

It was argued on behalf of the defendants that the cause 
of action arose in 1859 or 1860, when the plaintiffs’ 
predecessor ceased to be in possession of the mortgaged 
properties in Satara and Belgaum: that the Limitation 
Act, No. XIV. of 1859, was then in force and that by reason 
of s. 1, sub-s. 16, the suit was out of time, inasmuch as 
it should have been brought within the period of six 
years from the time the cause of action arose. Reliance 
also was placed upon art. 132 of the Indian Limitation 
Act, 1871, by which it is provided that a suit to enforce 
# payment of money charged upon immovable property 
must be brought within twelve years from the time when 
the money sued for becomes due. This section is in 
similar terms to art. 132 of the Limitation Act, 1908. Their 
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Lordships are not able to accept the defendants’ contentions 
in this respect. 

In the first place the plaintiffs or their predecessor were 
not bound by the terms of the mortgages to enter into 
possession of the mortgaged properties and to apply the 
rents and profits thereof towards the payment of the debt, 
though they had power so to do; the mere fact that the 
mortgagee permitted the mortgagor to receive the rents and 
profits in and from 1860 did not give rise to a cause of action. 

In the second place there was no specific time fixed for the 
payment of the debt, and their Lordships are of opinion 
on the facts of this case that the money did not become due 
and the cause of action did not arise until demand for the 
payment of the mortgage debt was made by the mortgagee 
and it was refused by the mortgagor. 

Their Lordships’ attention has not been drawn to any 
evidence of any such demand and refusal prior to the institu¬ 
tion of this suit, and the filing of the written statements by 
the defendants. Consequently they are of opinion that 
the suit was not barred by limitation. 

The appeal of the plaintiffs, therefore, should be allowed 
so far as the mortgaged properties in Satara and Belgaum 
are concerned. 

The decree of the High Court in appeal No. 146 of 1919, 
and dated February 12, 1924, should be set aside and a 
decree made in the suit in favour of the plaintiffs against 
the defendants for the sum of Rs.3,31,822-0-8 and interest 
thereon at the rate of 12 annas per cent, per mensem from 
the date of suit until realization, and for the balance of costs, 
if any, hereinafter mentioned, with a direction that the said 
sums are to be paid within six months of the date on which 
the order of His Majesty in Council is received by the Court of 
the Subordinate Judge, and that in default the plaintiffs 
will be entitled to bring to sale the mortgaged properties 
situate in Satara and Belgaum. 

As already stated the cross-appeal must succeed. " Conse¬ 
quently the decree of the High Court dated February 12,' 
1924, in appeal No. 169 of 1920, must be set aside. 
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The position is that the plaintiffs have succeeded in their 
appeal so far as the mortgaged properties in Satara and 
Belgaum are concerned, but the cross-appeal, which con¬ 
cerns the mortgaged property in Kolhapur, has succeeded, 
and the plaintiffs consequently have failed to hold the decree 
in their favour in respect of the property in Kolhapur. 

In their Lordships’ opinion the order as to costs should 
be that the cross-appeal be allowed with costs, that the 
plaintiffs’ appeal be allowed to the extent already stated, 
and that the plaintiffs are entitled to one-half of their costs 
on their appeal to His Majesty in Council, and in both the 
Courts in India, that the costs of the cross-appeal be set off 
against the costs thus awarded to the plaintiffs and that the 
balance, if any, be added to or deducted from their above 
mentioned mortgage debt as the event may require. 
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Their Lordships will humbly 
accordingly. 


advise His Majesty 


Solicitor for appellants: H.S.L. PolaJc. 


Solicitors for respondents: Stanley Jackson & Allen; 
T. L. Wilson & Co. 
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j. c* J • A. VERTANNES (Plaintiff) 


1930 

March 21. 

ROBINSON and Others 


AND 

(Defendants) 


Appellant ; 


Respondents. 


ON APPEAL FROM THE HIGH COUET AT RANGOON. 

Jtes judicata—Title to Land—Landlord and Tenant—Estoppel of Tenant 
—Previous Decision on ground of Estoppel—End of Lease—Terms of 
previous Judgment—Indian Evidence Act (/. of 1872), 5.116 —Code of 
Oivil Procedure (V. of 1908), s. 11. 

The appellant sued the first respondent for partition and possession 
of a one-sixth share in certain land. In a previous suit for ejectment, 
in which the first respondent had been plaintiff and the appellant one 
of the defendants, a judgment of the Board in 1927 had declared that 
the share now claimed was the property of the first respondent. The 
appellant contended, however, that there was no res judicata which 
barred him from maintaining the present suit, as the above decision 
of the Board was on the ground that he was estopped by s. 116 of 
the Indian Evidence Act, 1872, from denying the title of the first 

respondent, who was his landlord, and the lease had since ended and 
possession been restored:— 

Held, without expressing any views as to the construction or effect of 
s. 116, that the appellant was barred by res judicata from maintaining 
the suit, as the judgment of the Board, in clear and unambiguous language, 
determined finally and conclusively that the first respondent owned the 
share in suit, and provided for a partition upon that basis. 

Judgment of the High Court affirmed. 

Appeal (No. 48 of 1929) from a decree of the High Court 

(June 19, 1928) affirming a decree of the District Court of 
Insein (March 8, 1928). 


The appellant instituted a suit against the respondents, 
J. G. Robinson and the appellant’s brothers and sister, for 
partition and possession of a one-sixth share in certain 
land, about 30 acres in extent, at Kokine in Rangoon. 

(( A Preliminary issue was framed in the following terms: 

Is the plaintiff s claim to the land in suit res judicata by 
virtue of the final decision in Civil Regular Suit No. 35 of 

* Present : Lord Blanesburoh, Lord Russell op Killowkn, and 
Sir Lancelot Sanderson. 
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1921?” The decision so referred to was that of the Judicial j. c> 

Committee in 1927 in the appeal Vertannes v. Robinson. (1) 

v 1930 

The material facts appear from the present judgment of VertInnes 

the Judicial Committee, and the judgment reported as 8o ”‘ m 
above stated. Robinson. 

The High Court, affirming the decision of the District 
Judge, held that the suit was barred by res judicata, as the 
previous decision of the Judicial Committee in 1927 had 
finally determined the rights of the parties. 

1930. Feb. 27, 28. Dunne K.C. and E. B. Raikes for the 
appellant. At the date of the previous suit the appellant 
was in possession under the lease, and was therefore precluded 
from raising the question in issue in this suit, consequently 
he is not now barred by s. 11 of the Code of Civil Procedure, 

1908. The Courts in Burma misinterpreted the judgment 
of the Board in 1927. The Board did not intend to hold that 
the appellant was for ever debarred from recovering his share, 
but merely that he was estopped in that suit for denying 
the first respondent’s title. The estoppel under s. 116 of the 
Indian Evidence Act, 1872, exists only so long as the relation 
of landlord and tenant continues: Bilwas Kunwar v. Desraj 
Ranjit Singh. (2) The lease has now ended and possession 
as een restored to the first respondent. The English 
authorities, upon which s. 116 is founded, establish that a 
enant is estopped from denying his landlord’s title only so 
long as the lease continues, and only in a suit for ejectmelnt: 

Doe v. Smythe (3); Clark v. Adie (No. 2) (4); Doe v. 

Bay tup. (5) The same view has been taken ’ in India *: 

) asudev Dajt v. Bamji Rmu (6); Baigmta v. Simmat.(7) 
is very unlikely that the Board in 1927 intended to decide 
that the estoppel for ever barred the appellant without hear- 
mg any argument upon that point. The appellant’s petition 
alter the terms of the proposed Order in Council was 

O) 54. I.A. 276, /an o * n 

” < * w **•*«••*, - «a!3r^ 
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j q dismissed, not because their Lordships were of opinion that 
the appellant was for ever barred, but because in their view 
the Order had not that effect and rightly expressed the terms 
Vertannes of t j ae judgment. It is conceded that the defendants would be 
robinson. entitled to contend in the suit that the appellant was barred 
by s. 115. 


Vaisey K.C. and Pennell for the first respondent. The 
judgment of the Board in 1927, and the Order in Council, 
state in clear terms that the first respondent is the owner of 
the share now in suit. The language used, and the provision 
for a partition at the instance of the first respondent, are 
consistent only with the Board having finally determined the 
ownership of the share now in suit. It is an established 
principle of res judicata that the Court does not consider 
the reason for the judgment relied on as an estoppel. At the 
date of the petition to alter the terms of the Order the lease 
had ended and possession had been given up, yet the Board 
thought that no alteration should be made. The result of the 
former judgment is not so contrary to principle as to warrant 
the Board in treating the clear terms as being used inad¬ 
vertently. It is not an unreasonable view under s. 116 that 
as the denial of title was maintained until the decree an 
estoppel arose permanently establishing the landlord’s title 
against the appellant. 

Dunne K.C. replied. 

March 21. The judgment of their Lordships was delivered by 


Lord Russel of Killowen. The matter under appeal 
before their Lordships is a decree dated June 19, 1928, of 

the High Court of Judicature at Rangoon, affirming a decree 
of the District Court of Insein, dated March 8, 1928. The 
last mentioned decree dismissed, on a preliminary issue, a 
suit brought by the appellant to establish against the first 
respondent his title as absolute owner to a quarter of 
two-thirds (or an undivided one-sixth share) in certain lands. 
The appellant claimed to be entitled to such share as one- 
of the four children of Sarkies Vertannes who had died 
intestate as to the land on May 18, 1897. 
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The District Court dismissed the plaintiff’s action on the J. C. 

ground that a judgment of this Board on appeal in a suit to *930 

which the present appellant and first respondent were parties, Ver ^J nes 
had finally dealt with the question of the ownership of the v. 
said share. The High Court affirmed this dismissal on the RO B1NSQ N ~ 
same grounds. 

The said judgment of the Board was delivered on the 
occasion of an appeal in an ejectment suit in which the present 
first respondent (hereinafter called “Robinson”) ought as 
owner of the said land to obtain a decree of ejectment against 
the present appellant (hereinafter called “Vertannes”), the 
three other children and the widow of the said Sarkies 
Vertannes. Robinson, whose title to the land was derived 
under a conveyance to him by the widow (and executrix) of 
Sarkies Vertannes, had granted a lease to Vertannes of the 
said land, upon which he and the other defendants were 
residing. 

The Board was of opinion that the conveyance by the 
widow operated to pass to Robinson only her interest as 
widow in one-third of the said land, and not the beneficial 
interests of the children. As regards the four children, 

Robinson contended that as against them his title was 
complete by estoppel under s. 115 of the Indian Evidence 
Act, and that in any event as regards the share of Vertannes, 

Vertannes being his tenant was estopped under s. 116 of 
that Act. 


The Board held that as regards the children, other than 
Vertannes, no case of estoppel under s. 115 had been 
established; and that as regards Vertannes, he being clearly 
estopped under s. 116, their Lordships were relieved from the 
necessity of considering whether he might also be held 
estopped under s. 115. Their Lordships humbly recommended 
His Majesty that the judgments of the District Judge and of 
the High Court should be discharged and that in lieu thereof 
Robinson should have a decree for ejectment against 
Vertannes and the widow, and that it be declared that 
Robinson was entitled to one-third and one-quarter of the 
remaining two-thirds of the property in suit; and that the 
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j. C. three children, other than Vertannes, were each entitled to 

1930 one-quarter of the two-thirds, with liberty to Robinson or to 

„ „ any of the last mentioned three children to apply for a 

v. partition. 

ROBINSON. 

- Vertannes seeks by his present suit to obtain a decision 

that the one-quarter of two-thirds so declared by this 
Board to be the property of Robinson is the property of 
Vertannes, not by any title acquired by him subsequently to 
the date of the Board’s decision, but by virtue of a title then 
existing in him as one of the children of the intestate. He 
claims that the estoppel under s. 116, which prevented him 
from asserting his title in the ejectment action, was 
temporary only, and ceased to operate when he gave up 
possession of the land and when his tenancy accordingly came 
to an end. He claims that being no longer estopped under 
s. 116, he is now entitled to assert and obtain a declaration 
of his ownership, and that the matter is not res judicata. 

In view of the wording of the previous judgment of this 
Board in the ejectment action, their Lordships are unable to 
accede to these contentions. The language is clear and 
unambiguous, and according to its tenor the judgment of 
this Board purported to determine finally and conclusively 
the ownership of the share now claimed by Vertannes in 
the new action. Not only did the Board declare that share 
to belong to Robinson, but their Lordships classed it with 
the widow’s one-third and made provision for partition of 
the entirety of the land among Robinson and the three 
children other than Vertannes. 

In these circumstances, it is not open to Vertannes to 
seek to obtain in fresh proceedings a declaration of ownership 
of the share in question which would be inconsistent with 
the previous judgment of the Board in proceedings between 
the same parties. 

While their Lordships think that the intention of the 
Board finally to determine the ownership of the share in 
question is clear froth the language of the original judgment, 
this intention seems to be established beyond all doubt by 
subsequent proceedings before the same Board. 
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The judgment of the Board was delivered on March 31, 
1927. Subsequently, Vertannes presented a petition alleging 
that he had, before the appeal had been heard, given vacant 
possession to Robinson, and asking to have the order on the 
appeal so framed as to make it clear that their Lordships 
were not deciding that Vertannes was not entitled to assert 
his title as one of the next of kin of his father against 
Robinson. 

The Board heard this petition on July 1, 1927, and it was 
dismissed with costs. Prom the language used by Lord 
Phillimore in announcing the Board’s decision on that 
occasion, their Lordships to-day are satisfied that the Board 
intended that the decision on the appeal should, as between 
Robinson and Vertannes, finally and conclusively determine 
the ownership of the one-quarter of two-thirds which is the 
subject-matter of the new suit. Indeed, it is difficult to 
imagine why, unless that was the Board’s intention, no relief 
should have been granted on the petition. 

Their Lordships feel themselves constrained, without 
expressing any views as to the construction or effect of s. 116, 
to hold that the appellant is prevented by the judgment 
delivered on March 31, 1927, and the Order in Council made 
thereon, from obtaining the relief sought by him in the new 
action. 

For these reasons their Lordships will humbly advise 
His Majesty that this appeal fails, and should be dismissed 
with costs. 

Solicitors for appellant: Bramall & Bramall. 

Solicitors for first respondent: Waterhouse <& Co. 
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JITENDRA NATH GHOSE and Others 
(Plaintiffs). 


AND 


Appellants ; 


MONMOHAN GHOSE and Another 
(Defendants). 

on appeal from the high court at 


j Respondents. 

CALCUTTA. 


Bengal Tenancy—Sale of Tenure in Execution—Bent Decree — Parties — 
Transferees of Tenure-Presumed Notice to Landlord-Interest on Arrears 
—Suit to restrain Execution against Tenure — Limitation—Time from 
which Period runs—Bengal Tenancy Act (VIII. of 1885), ss. 12, 13, 
G5, G7, 170, sub-s. I —Indian Limitation Act (IX. of 1908), Sch. I., 
art. 120. 

As by s. 12, sub-s. 3, and s. 13, sub-9. 2, of the Bengal Tenancy Act, 
1885, the Collector is required to give the landlord notice of a voluntary 
transfer of a permanent tenure, and of a sale of it in execution, the 
landlord is to be presumed, in the absence of evidence to the contrary, 
to have received notice of transfers so occurring. 

Where a landlord, making only the original tenants and their heirs 
defendants, has obtained decrees for rent together with interest which 
is not due or recoverable under the Act, and applies for a sale of the 
tenure under Ch. XIV. of the Act, transferees are entitled to a declara¬ 
tion of their interest and to restrain the sale. The effect of s. 170, 
sub-s. 1, is that there can be no investigation in execution proceedings 
under Oh. XIV. of claims by third parties to an interest, but it does 
not bar a substantive suit in the above circumstances. 

Under the Indian Limitation Act, 1908, Sch. I., art. 120, the period 
of limitation for the suit, is six years from the date when the right to 
sue accrued, and that is the date when the landlord applied for a sale, 
not the date of the decrees. 

Surapati Boy v. Bam Narayan Mukerji (1923) L.R. 50 I.A. 155 
and Chintamoni Dutt v. Bash Behari Mondul (1891) I.L.R. 19 C. 17 
referred to. 

Decree of the High Court affirmed. 


Appeal (No. 109 of 1928) from a decree of the High Court 
(March 25, 1926) reversing a decree of the Subordinate Judge 
of Kulna (December 24, 1926). 


On November 11, 1921, the respondents brought the present j 
suit against the appellants who were landlords of a dar-gant 

* Present : Lord Tomlin, Sir Lancelot Sanderson, and Sir 
George Lowndes. 
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"tenure which was created before the Bengal Tenancy Act, 
1885, but was subject to its provisions. The plaintiffs claimed 
a declaration of their title to the tenure, and an injunction 
restraining the appellants from executing by a sale of the 
tenure three decrees, dated respectively June 14, 1911, 
August 18, 1915, and November 7, 1919, which were made 
in suits to which they had not been joined as defendants. 

The appellants pleaded (inter alia) that the decrees were 
rent decrees which they were entitled to execute by attach¬ 
ment and sale of the tenure under Ch. XIV. of the Act; they 
also pleaded that the suit was barred by limitation. 

The facts appear from the judgment of the Judicial 
Committee. 

The Subordinate Judge dismissed the suit. 

On appeal to the High Court the decision was reversed 
and an injunction granted. The learned judges (Chatterjee 
• and Panton JJ.) held that the plaintiffs had a right by pur¬ 
chase of the tenure, though the exact nature of the right 
should be left open, and that the decrees were not rent decrees 
which could be executed by attachment and sale of the 
tenure under the Bengal Tenancy Act, 1885, as they were 
for sums which included interest which was not due under 
the kabuliyat and were not a charge upon the tenure 
under the Act.- It was held, further, that the suit was 
not barred by the Indian Limitation Act, 1908, Sch. I., 
art. 120. The decrees could be executed either as money 
decrees or as rent decrees, and until the landlords took steps 
to execute them as rent decrees the plaintiffs were not 
affected. Time ran therefore from the date when the land¬ 
lords applied for a sale of the tenure, not from the date of 
the decrees. 

1930. M^y 18, 19, 21. De Gruyther K.C. and Parikh 
for the appellants. The decrees were rent decrees binding 
. upon the tenure and entitling the landlords to sell it under 
Ch. XIV. of the Act. The landlords were not bound to join 
as defendants persons Who were not recorded in their serishta 
or record of tenants: Sham Chand Kiwidu v. Brojonath Pal 

Q 2 
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J.c. Chowdhury (1); Rash Behary Bundopadhya v. Peary Mohan 
1930 Mookerjee (2); Partye Chunder Sircar v. Eurchunder 
Jtendra Chowd}mr y (3); jeo Lai Singh v. Gunga Pershad. (4) There 
Ghose n ° CaSe Elding that the above decisions do not apply 
v. under the Act of 1885. There is no suggestion to that effect 

M °GhSse AN in the jute 1 2 3 ™ 111 of the B °ard in Chunder Dutt v. Ram Kumar 

- Chatterji (5) delivered in 1904. It was not proved that the 

appellants had notice of the plaintiffs’ interest. As the 
tenure was created before 1885 the provision for interest 
in the kabuliyat could be given effect to. Sect. 178, sub-s.3, 
expressly refers only to contracts made after the passing of 
the Act; in that respect it contrasts with s. 178, sub-ss. 1 
and 2. The inclusion of the interest did not prevent the 
decree from being a rent decree: Madhu Mala v. Alfazuddi 
Kazi. (6) Even if upon the true construction of the 
kabuliyat the 75 per cent, interest was not due, the decrees 
were rent decrees under the Act, and the appellants had a 
statutory right to execute them by a sale of the tenure. 
Sect. 170, sub-s. 1, by excluding the application of ss. 278 to 
283 of the Code of Civil Procedure, 1908, precluded the 
respondents from contesting that right, whatever other 
rights they may have. In any case the decrees could be 
executed to the extent to which they were for rent recover¬ 
able under the Act. Further, the suits were barred by the 
Indian Limitation Act, 1908, Sch. I., art. 120, as the right 

to sue accrued at the date when the respective decrees 
were made. 

Dunne K.C. and Dube for the respondents. The evidence 
showed that the appellants had notice of the respondents’ 
title to the tenure. In any case it is to be presumed that 
they received notice from the Collector as required by ss. 12 
and 13 of the Act. Those sections altered the law, and 
render inapplicable the cases relied on for the appellants. 
Under the Act of 1885 the transferees of a tenure are 
necessary parties to a rent suit under the Act; it would 

(1) (1873) 21 S.W.R. (C.R.) 94,. (4) (1884) I.L.B. 10. C. 996. 

(2) (1878) I.L.R. 4 C. 346. (5) (1904) L.R. 31 I.A. 195. 

(3) (1884) I.L.R. 10 C. 496. (6) (1909) 13 C.W.N. 962. 
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appear that they are the only proper parties to be sued: j c 

Knst° Balluv Ghose v. Kri*t 0 Lai Singh ( 1 ); Mahomed Abbas ’ ' 
Mundul V. Brojo Smdari Debia (2); Chintamoni Butt v. 

* Rash Behari Mondul (3); Hemandra Nath Mukerji v. Kumar 

Nath Roy (4) ; Surapati Roy v. Ram Narayan Muker ji (5) • Ghose 

KaOash Mitra v. Brajcndra Chakravarti .(6) Upon the true monm'ohan 
construction of the kabuliyat the interest at 75 per cent. Ghose - 
was payable only upon a re-entry; further, it was a penalty. 

It clearly was not recoverable as rent under the Act, and 
was not a charge upon the tenure under s. 65. The only 
interest recoverable was 12£ per cent, under s. 67 as amended 
by Ben. Act I. of 1907. Sect. 170 deals only with execution 
proceedings; it does not bar the present suit. The period 
ol limitation ran only from the date when the appellants 

applied for a sale. Until they did so the respondents were 
in no way affected or threatened. 

De Gruyther K.C. replied. 

April 29. The judgment of their Lordships was delivered by 

Sir George Lowndes. The appellants are the owners of 

“ . gantl tenure * mown ^ Dahar Nalbunia in the Khulna 
District. On January 26, 1885, shortly before the passing 

of the Bengal Tenancy Act (VIII. of 1885), the predecessor 
m title of the appellants created a dar-ganti or under-tenure 
in favour of three ladies (hereinafter referred to as the 
dar-gantidars) at an annual rent of Rs.629-11-0 payable 
in four kists or instalments. 




By the terms of the kabuliyat then executed by the 
dar-gantidars this tenure was non-transferable, and provision 
was made for default as follows: «In case of default in 
payment of any kist we shall pay the whole amount of the 
kist together with half of it by way of interest within the 
penod fron 1 2 3 ^ tto date following the date of the kist, up to 
the 30th Chaitra of the same year. Besides the rent, we shall 
pay along with it all existing and future Government cesses 
etc., according to the aforesaid kistibundi, and in the case 


(1) (1889) I. L. R. 10 c. 642. 

(2) (1891) I. L. R. 18 C. 360. 

(3) (1891) I. L. R. 19 C. 17. 

28 


(4) (1908) 12 C. W. N. 478. 

(5) (1923) L. R. 50 I. A. 155. 
(0) (1925) 29 C. W. N. 1000. 
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of default of any kist we shall without any objection pay- 
interest thereon in the way as stipulated above. If the rent 
for a year be not paid within the year, then we shall cease 
to have any right to or concern with the property on the 
1st day of Baisakh of the next year. You will be entitled 
to take khas possession of the same without instituting any 
suit and without giving any notice, and the arrears of rent 
with interest for the year, together with interest on the same 
at the rate of 1 anna per rupee per month irom the 1st day of 
Baisakh of the following year up to the date of realisation 
of the same shall be recovered from our other movable and 
immovable properties and from our persons.” The effect of 
this was that upon any instalment of the rent being in arrear 
interest at the rate of 50 per cent, would be payable up to 
l he end of the year, and that if a year s rent was unpaid the 
landlord would be entitled to re-enter, and the arrears and 
interest then due would carry further interest at 75 per cent, 
per annum recoverable from the dar-gantidars personally. 

These terms however were in effect modified by the opera¬ 
tion of the Tenancy Act, which came into force in November, 
1885. The dar-ganti which, it is now admitted, was heritable, 
was a “ permanent tenure ” within the meaning of the Act, 
and therefore became under s. 11 transferable; and by s. 65 
the dar-gantidars ceased to be liable to ejectment for arrears 
of rent, but their tenure was liable to be sold in execution 
of a rent decree, and the rent was made a first charge 
thereon. It was also provided by s. 67 that arrears of rent 
should bear simple interest at the rate of 12 per cent, per 
annum which was raised by a later Act to 12£ per cent. 

Prom 1899 onwards the dar-gantidars appear to have been 
in difficulties. They incumbered the tenure: the rent was 
not paid: rent suits were filed against them and decrees 
were passed. None of these suits seem to have been defended 

and the decree in each case included, in addition to the 

• 

50 per cent, interest on arrears, interest upon the aggregate 
sum due at 75 per cent, which was clearly chargeable only 
in the .event of re-entry—an event which had not, and could 
not under the provisions of the new Act, have taken place. 
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It is with the last three of these decrees dated respectively 
June 14, 1911, August 18, 1915, and November 7, 1919, that 
this appeal is concerned. After 1899 the dar-gantidars 
practically disappear from the scene, though their names, 
or as one or other of them died, the names of some of their 
heirs continued to be recorded in the landlord’s serishta, 
and they figured as defendants in the regularly recurring 
suits for the rent. In the case of the earlier decrees prior 
to 1911 the decretal amount was paid, apparently without 
demur, by one or other of the incumbrancers, and a maze 
of proceedings resulted which are detailed in the judgments 
of the Indian Courts, but need not be further referred to 
here. It is sufficient to state that by 1911 the dar-gantidars 
and their heirs had ceased to have any interest in the tenure 
which it is now admitted eventually vested in the respondents, 
subject to a charge in favour of one Hiramati who was not a 
party to the proceedings out of which this appeal has arisen. 

The three decrees now in question were obtained against 
the one survivor of the dar-gantidars and such of the heirs 
of the other two as were known to the appellants, and included 
(as stated above) interest upon the arrears at 75 per cent. 
None of the incumbrancers or execution purchasers to whom 
the real interest in the tenure had passed were at any time 
entered in the landlord’s serishta, nor were they made parties 
to any of the suits, or recognized in any way by the appellants 
who contended, relying upon the terms of the kabuliyat, 
that the tenure was not transferable. This contention was 
maintained by them in the earlier stages of the present 
proceedings, though in view of the provisions of the Act of 
1885 it has not been supported before this Board. 

In the case of the later decrees from 1911 onwards no 
payment was made, and apart from keeping them alive it 
does not appear that any effective step towards realization 
was taken by the appellants until April, 1921, when they 
applied for execution by attachment and sale of the tenure. 
This brought the respondents into action, and in November 
of the same year they filed the suit out of which this appeal 
has arisen in the Court of the Subordinate Judge of Khulna. 
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The prayer of their plaint was for a declaration of their title 
to the tenure, and that the appellants had no right to have 
it sold in execution of the decrees above referred to, and for 
an injunction restraining them from selling. The appellants 
defended the suit, their principal contentions being that the 
tenure was not transferable, that the decrees were good rent 
decrees binding on the tenure which could therefore be brought 
to sale in execution, and that the suit was out of time. The 
trial judge decided the first two points in the appellants’ 
favour, and holding that the respondents had no title 
dismissed the suit. He did not think it necessary to come to 
any conclusion on the question of limitation. 

The High Court on appeal reversed his decree, the main 
ground of the decision being that the decrees were not rent 
decrees which could be executed by sale of the tenure inas¬ 
much as the 75 per cent, interest which was included in them 
was not due, and could not be recovered, as rent. The 
learned judges held that the respondents had acquired by 
purchase a right in the tenure though they thought it 
unnecessary to define its exact nature, and they granted 
the respondents a declaration to that effect and that the 
tenure could not be sold in execution, and an injunction as 
prayed. 

Before their Lordships it has not been seriously disputed 
that the inclusion in the decrees of the 75 per cent, interest, 
which was payable only on re-entry by the landlord, was 
wrong, and that this amount could not properly be charged 
on the tenure. But the argument for the appellants has been 
that they were entitled to bring their suits against the tenants 
recorded in their rent rolls, disregarding any transfer of their 
interests, and that having obtained decrees against them in 
rent suits filed under the Act of 1885 they had a statutory 
right to bring the tenure to sale, which could not be resisted 
by third parties whatever their interest in the tenure might 
be, and that no such third party could impugn the propriety 
of the decrees so passed. 

Their Lordships find themselves unable to accede to this 
argument. Before the Act of 1885 came into force the duty 
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was laid specifically upon the transferee of a tenure to see 
that his name was recorded in the landlord’s serishta, and it 
may well have been that, if he failed without good reason to 
do this, he could not be heard to object to a decree passed 
against the recorded tenants, even though their interest in 
the tenure had in loci ceased. But the Act of 1885 made a 
radical change in this respect. Instead of the transferee 
being bound to go to the landlord to get his name recorded, 
it was provided that a voluntary transfer must be by a 
registered instrument, and that before registration a fee was 
to be paid by the transferee and notice given by the regis¬ 
tration office, through the Collector, to the landlord, or in the 
case of an execution sale by the executing court. In this 
state of the law their Lordships can see no foundation for 
the contention that a landlord can ignore all transfers of the 
tenure and rely upon decrees obtained by him against persons 
whom he chooses for his own purposes still to record as his 
tenants, though he knows, or must be taken to know, that 
their interest in the tenure has ceased. 


J. C. 
1930 

Jitendra 

Nath 

Ghose 

v. 

Monmohan 

Ghose. 


In the present case their Lordships have no doubt that the 
landlord had notice of the other interests which had come 
into existence. There is uncontradicted evidence to this 
effect in the record, and in the case of the earlier decrees the 
prdecessor in title of the appellants accepted payment from 
persons whom she must have known were incumbrancers. 
But apart from this their Lordships have no hesitation in 
presuming, in the absence of evidence to the contrary, that 
the procedure laid down by ss. 12 and 13 of the Act was duly 
followed, and that the proper statutory notice was given of 
the various incumbrances and execution sales from which 
the respondents’ title has evolved. That the appellants did 
not choose to record the names of the transferees is neither 
here nor there; the reason for their not doing so was almost 
obviously that they were unwilling to recognize the trans¬ 
ferability of the tenure. If it was, as is now admitted, 
statutorily transferable, their Lordships know of no principle 
of lattf, h6r halve they been referred to any provision of the 
Act, whieh justifies the contention of the appellants. It 
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j. C. would indeed appear from the decision of the Board in 

1930 Sumpati Roy v. Ram Narayan Mukerji (1), and other cases 

decided in India (see. for instance, Chintamoni Butt v. Rash 
R e h <n 'i Mondul (2)), that the original tenure-holders would 
ghose no longer be liable for the rent, and that an effective decree, 
therefore, could only be obtained against the transferees. 
But, in the present case, it being clear to their Lordships 
that the decrees which the appellants claim to execute by the 
sale of the tenure were not, for the reasons assigned by the 
High Court, proper rent decrees, they think it is impossible 
to hold that the respondents are bound by them. 


V. 

MONMOHAN 

Ghose. 


Reliance has been placed by counsel for the appellants 
upon s. 170, sub-s. 1, of the Tenancy Act, which made ss. 278 
to 283 of the Civil Procedure Code of 1882 (now Order xxi., 
rr. 58 to 63 of the Code of 1908) inapplicable to a tenure 
attached in execution of a decree for arrears of rent. The 
effect of this provision is that there can be no investigation 
in execution proceedings held under Ch. XIV. of the Tenancy 
Act, of claims by third parties to an interest in the tenure, 
but it does not, in their Lordships’ opinion, bar a substantive 
suit such as that filed by the respondents. In their Lord- 
ships’ view it is only arrears of rent that are charged by s. 65 
upon the tenure, and it is only such arrears that can be 
realized in execution by the sale of the tenure. Ch. XIV. 
of the Act does not purport to enlarge or restrict the exercise 
of this right, but only provides the machinery for working 
it out. If a landlord seeks to use this machinery for the 
recovery of something that is not rent, to the prejudice of a 
third party on whom the decree is not binding, it would be 
a manifest injustice to deny him the right to object, and it 
would require very clear words in the Act to induce their 
Lordships to impose this penalty upon him. 

It only remains to deal with the question of limitation. 
The contention of the appellants is that the suit, not having 
been brought within six years of the passing of the first two 
of the three decrees in question, is barred in respect of them 
by art. 120 of the first schedule to the Indian Limitation 

(1) L. R. 50 I. A. 155. (2) I. L. R. 19 C. 17. 
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Act IX. of 1908. The respondents admit that this article 
governs the suit, but say that their “ right to sue/’ which 
defines the starting point of the period, only accrued in 
April, 1921,• when the appellants first applied for the sale of 
the tenure, and their suit was brought in November of that 
year. The trial judge (as already stated) made no pronounce¬ 
ment upon this issue. The learned judges of the High Court 
agreed with the respondents’ contention, and their Lordships 
have no doubt that they were right for the reasons given 
in their judgment. 

Their Lordships think that the appeal fails and should be 
dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

Solicitors for appellants: Stanley Johnson & Allen. 

Solicitors for respondents: Watkins A Hunter. 


AHIDHAR GHOSH 


Appellant; 


AND 

SECRETARY OF STATE FOR INDIA IN 
COUNCIL . 


Respondent. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Land Acquisition — Valuation—Appeal to Privy Cormoil—Absence of Error 
m Principle—Statutory Presumption as to Vdime—Calcutta Municipal 
Act ( Beng . III. of 1899), s.. 577 (d). 

The Calcutta Municipal Act, 1899, 9. 577 (d), provides that in the 
case of land acquired by a municipal authority under that Act the 
market value for the purpose of the Land Acquisition Act is to be pre¬ 
sumed, until the contrary is shown, to be twenty-five times its annual 
value as entered' in the assessment book. 

In proceedings under the Act one witness only was called as to the 
market value; he alleged that it was higher than that to be presumed 
under s. 577 (d). The Land Acquisition Judge accepted bis evidence, 
but the High Court rejected it and gave effect to the presumption: — 

Held, that, in accordance with the practice of the Board in cases of 
valuation, there being no error in principle in the decision of the High 
Court, it should be affirmed. 

Narsingh Das v. Secretary of State for India (1924) L. R. 52 I. A. 133 
followed. 


* Present : Lord Tomlin, Lord Thankebton, and Lord Russell of 

KlLLOftfa. 
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Appeal (No. 26 of 1929) from a decree of the High Court 

(May 23, 1927) varying a decree of the Special Land 

Acquisition Judge, 24 Parganas (March 18, 1925), on a 

reference made undei s. 18 of the Land Acquisition Act 
(No. 1 of 1894). 

The facts material to the appeal, and the decisions of the 

two Courts appear from the judgment of the Judicial 
Committee. 1 


1930. April 29; May 1. De Gruyther K.C. and Dube for 
the appellant. 

Dunne K.C. and Wallach for the respondent. 

With regard to the practice of the Board in similar appeals 

the respondent referred to Narsingh Das v. Secretary of State 

for India (1) and Nowroji Rustomji Wadia v. Bombay 
Government. (2) 

The judgment of their Lordships was delivered by 

Lord Tomlin. This is an appeal from a judgment and 

decree, dated May 23, 1927, of the High Court of Judicature 

at Fort William in Bengal, by which a judgment and decree 

dated March 18, 1925, of the Special Land Acquisition Judge 
at Alipur was varied. 

The nature of the ease is this: The Municipality of Calcutta 
required certain land in Michael Dutt Street in Calcutta, 
and accordingly invoked the machinery of the Land 
Acquisition Act, 1894, for the purpose of securing the 
property. Under that Act anybody seeking to acquire land 
sets the Government Collector in motion by means of a 
number of declarations and notifications which need not be 
specifically referred to. Under s. 11 of the Act, on a day 
which the Collector fixes, the Collector proceeds to inquire 
mto the objections, if any, raised by the persons interested. 

e inquires into the value of the land and the nature of the 
interests therein. It is his duty to make an award as to the 
rue area of the laud, the compensation which in his opinion 
s ou e allowed for the land, and the apportionment of 
ihe compensation among the persons interested. 

(1) (1924) L. R. 52 I. A. 133. (2) (1925) L. R. 52 I. A. 367. 
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Sect. 18 provides: “ Any person interested who has not 
accepted the award may by written application to the 
'Collector, require that the matter be referred by the Collector 
for the determination of the Court, whether his objection 
be to the measurement of the land, the amount of the 
compensation, the persons to whom it is payable or the 
apportionment of the compensation among the persons 
interested.” 


J. c. 
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Ghosh 

V. 

Secretary 
of State 
for India'. 

, 9 


Under sub-s. 2 of the same section the application must 
state the grounds on which objection to the award is taken. 
Then the matter goes to the Special Land Acquisition Judge, 
and under s. 23, sub-s. 1, in determining the amount of 
compensation to be awarded for the land acquired under the 
Act the Court lias to take into consideration the market 
value of the land at the relevant date. 

Sect. 25, sub-s. 1, provides: “ When the applicant has made 
a elaim to compensation pursuant to any notice given under 
s. 9 the amount awarded to him by the Court shall not exceed 
the amount so claimed or be less than the amount awarded 
by the Collector under s. 11.” 


It is necessary also to refer to the Calcutta Municipal Act 
of 1899. Sect. 557 of that Act provides: “ Any land or 

buildings which any municipal authority is authorized by 
this Act to acquire may be acquired under the provisions 
-of the Land Acquisition Act, 1894, and for that purpose the 
said Act shall be subject to the following amendments.” 

The amendments include one, sub-s. (d), to this effect: 
■“ The market value of the land or building shall until the 
contrary is shown be presumed for the purposes of the said 
clause first of sub-s. 1 of s. 23 ” (i.e., of the Land Acquisition 
Act, 1894), " to be twenty-five times the annual value of the 
property as entered in thd assessment book prescribed by 
this Act.” 

I 

Under the Calcutta Municipal Act provision is made for 
the maintenance of a book in which the assessments of lands 
and buildings are entered, and s. 151 of the Act defines how 
the annual value of the buildings and lands is to be 
ascertained. 


29 
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What happened was this: The Collector in due course- 
made an award, and the. amount of his award was Rs.69,778 
for the land. There was something else awarded in respect 
of the structures. The appellant, who was interested in the 
land, was dissatisfied with the award, and under s. 18 he 
claimed a reference to t.he Special Land Acquisition Judge. 
The matter accordingly came before that judge, and evidence 
was called before him, and he ultimately awarded Rs.81,773.. 
In making that award he proceeded upon the footing of 
accepting the evidence of a Mr. Johnstone, a civil engineer, 
who was called as an expert by the persons interested in the 
land, and who gave evidence as to the value of the land. 
The Special Land Acquisition Judge accepted Mr. Johnstone’s 
figures with one \aviation—namely, an increase in the amount 
of certain deductions by substituting for a 6 per cent, basis 
a 10 per cent, basis. 


An appeal was taken to the High Court, and the High 
Court reversed the judgment! of the Special Land Acquisition 
Judge and affirmed the award of the Collector. In doing 
that they proceeded upon the footing (1.) that they were not 
prepared to accept the evidence of Mr. Johnstone, and that 
the presumption which arises under s. 557, sub-s. ( d ), of the 
Calcutta Municipal Act, 1899, therefore operated; and (2.) that 
though the amount awarded by the Collector exceeded the 
amount calculated in accordance with the presumption his 
award miist' stand having regard to s. 25, sub-s. 1, of the Land 
Acquisition r Act* 18})4. 


The principles which govern their Lordships’ Board in 
dealing with questions of this kind were stated by Lord 
Buckmaster in the case of Narsingh Das v. Secretary of State 
for India in Council. (1) In “the judgment this passage occurs t 
“ The matter therefore must be considered and determined 
in the same manner as if it were a judgment from a decree 
in an ordinary suit, but it has been repeatedly laid down 
by the Board* that - ‘in such cases they will not interfere with 
judgments' of • •‘Courts inIndia as to matters involving 
valuation of ••^rojiertyf and similar questions, where knowledge 

(1) L. R. 52 I. A. 133, 135. /' >:i"\ :wi 
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of the circumstances and of the district may, have an 
important bearing on the conclusion reached unless there is 
something to show nut merely that on the balance of evidence 
it would be possible to reach a different conclusion but that 
the judgment cannot be supported as it stands, either by 
reason of a wrong application of principle or because some 
important point in the evidence has been overlooked or 
misapplied.” 


J.c. 

1930 

ahidhar 

Ghosh 

V. 

Secretary 
of State 
for India. 



. An examination of the judgment of the High Court shows 
that they had before them in regard to value the evidence of 
Mr. Johnstone and no other expert evidence at, all, that they 
considered and criticized Mr. Johnstone's evidence, and that 
in the end they came to the conclusion that they could not 
accept his view as to value. Further, there being no evidence 
of value other than Mr. Johnstone’s evidence, they took the 
view that in those circumstances the presumption must 
prevail. 

Their Lordships are of opinion that it has not been made 
out that there was any wrong application of principle by the 
High Court in the rejection of Mr. Johnstone’s evidence or that 
any important point in the; evidence was overlooked or 
misapplied. In these circumstances their Lordships are of 
opinion that they are not in a position to disturb the 
conclusion at which the High Court arrived. The appeal 
must be dismissed with costs. Their Lordships will humbly 
advise His Majesty accordingly. 

Solicitors for appellant : Watkins & Hunter. 

Solicitor for respondent: Solicitor, India Office. 
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-THE KING-EMPEROR . Respondent. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA.. 

Income-tax—Income from permanently settled Estate—Liability to Tax — 
Allowance in respect of Jama—Permanent Settlement Regulations — Ben. 
R e g. 1. 0 / 1793 —Indian Income-tax Act (XI. of 1922), s. 4, sub-s. 3; 
ss. 6, 12. 

While the Bengal regulations contain assurances against any claim 
to an increase of the jama, based on an increase of thezamindari income, 
they contain no promise that a zamindar shall in respect of the income 
which he derives from his zamindari be exempt from liability to any 
future general scheme of property taxation, or that the income of a 
zamindari shall not be subjected with other incomes to any future 
general taxation of incomes. 

Under the Indian Income-tax Act, 1922, s. 6 (vi.) (“ other sources ”), 
and s. 12, sub-s. 1, the zamindar of a permanently settled estate is 
assessable to tax under the Act in respect of income, profits, and gains 
derived from his zamindari, subject to the exemptions in s. 4, sub-s. 3; 
the assessment should be computed after making proper allowance, 
under s. 12, sub-s. 2, in respect of the jama assessed and paid. 

Certain particular items of income derived by the appellant from 
his zamindari were held, affirming the High Court, not to be “agricultural 
income” as defined by s. 2, sub-s. 1, so as to be exempt from the tax 
by s. 4, sub-s. 3 (viii.). 

Decree of the Full Bench of the High Court I. L. R. 54 CaL, 863 
affirmed. 


Appeal (No. 90 of 1928) from two judgments or orders of 
the High Court (March 14, 1927, and May 11, 1927) upon a 
reference under s. 6U, sub-s. 2, o i the Indian Income-tax 
Act, 1922. 

The three questions referred are set out in the judgment 
of the Judicial Committee. The ten items mentioned in 
question I. were: (1.) Jalkar or rente received from fisheries; 

(2.) Ground rent from land used for potteries; (3.) Ground 
rent from land used as brick fields; (4.) Pees received from i 
the tying up of boats against the assessee’s land; (5.) Fees 

* Present: Lord Blanesburgh, Lord Merrivale, and Lord Rossell 
or Killowen. 
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received from lands used for storing purchases of crops 
(paiali); (6.) Fees received from cart stands; (7.) Punyaha 
nazar or nazar paid by tenants of agricultural holdings at the 
beginning of the zamindari year; (8.) Nazar for petitions 
presented to the zamindar dealing with! questions of succession, 
settlement, and partition; (9.) Ground rent for permanent 
shops at hats and bazars; (10.) Stall fees paid by temporary 
(daily) sellers at hats and bazars. 

On May 21, 1926, Sanderson; C.J. and Rankin J. referred 
questions II. and III. to the Full Bench, as there were 
conflicting decisions of two Division Courts with regard to 
the point in question III. In Emperor v. Probhwt Chandra 
Barua (1) it was held by Rankin J. (Page J. dissenting) that 
income derived from a permanently settled estate was liable 
to income-tax notwithstanding the permanent settlement 
regulations, the view of Rankin J. prevailing under clause 36 
of the letters patent; while in King Emperor v. Indu Bhusan 
Sarkar (2) Cuming and Page JJ. held that where income 
from fisheries within an estate was included in assets upon 
which the jama had been assessed at the permanent settle¬ 
ment, that source of income was not liable to assessment to 
income-tax. 

The learned judges of the Full Bench delivered judgment 
on March 14, 1927. The majority of the Court (Ghose, 
Buckland and Panton JJ.), in a judgment delivered bj r 
Ghose J., answered both questions II. and III. in the 
affirmative. The judgment of the minority (Mukerji and 
Suhrawardy JJ.) was delivered by Mukerji J. ; they held that 
question III. shoull be answered in the negative, and that 
therefore question II. did not arise. The proceedings are 
reported at I. L. R. 54 C. 863. 

The reference then went back to the Division Bench 
(Rankin C.J. and Majumdar J.) for decision upon question I. 
The learned judges delivered judgment on May 11, 1927, 
holding that none of the items of income set out were 
“agricultural income” so as to be exempt under s. 4, 
sub-s. 3 (viii.). 

(1) (1924) I. L. R. 51 C. 504. 

Vol. LTO. 
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(2) (1926) I. L. R. 53 C. 524. 
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1930. March 21, 25, 27, 28; April 1, 3, 4, 7, 9, 10. 
E. B. Raikes K.C.< G. D. McNair and Graham Dixon for the 
appellant. The third question is fundamental and should be 
considered first. It is submitted that the imposition of 
income-tax upon income arising from a permanently settled 
estate is contrary to guarantees and assurances given at the 
permanent settlement and contained in the Bengal regu¬ 
lations. By Ben. Reg. I. of 1793, s. 3, the zamindars were 
notified that the jama on their lands was “ fixed for ever,” 
and s. 7 declared that no demand should ever be made by the 
Government for an augmentation of the assessment in 
consequence of the improvement of the estate; by Ben. 
Reg. II. the “ public demand ” upon each estate was no 
longer to be liable to variation. [Reference was made also 
to Reg. VIII. of 1793, s. 49, and Reg. II. of 1819, ss. 1, 2.] 
1 he question, or the same question as to the corresponding 
Madras regulation, has recently, been considered in the 
following cases, in addition to that now under appeal: 
Commissioner of Income-tax v. Zamindar of Singampatti (1) ; 
Emperor v. Probhat Chandra Barua { 2); Maharajadiraj of 
Darbhanga v. Commissioner of Income-tax (3); Emperor v. 
Indu Bhusan Sarkar. (4) There was a substantial balance 
of judicial opinion in favour of the view now submitted. The 
majority in the present case did not recognize the difference 
between^ a tax on a landowner in respect of income from his 
estate, and a tax on him which he has to pay out of that 
income; the appellant does not contend that the latter kind 
of tax would be contrary to the regulations. The adverse 
decisions were based mainly upon the view that the jama 
which the regulations declared should not be increased was 
a rent or rent-charge and not a tax. But the ownership 

of the soil was not in the sovereign, whose authority the 
East India Company was exercising: Field’s Introduction 

to the Regulations, $54, footnote; judgment of 
Lord Lyndfiurst L.C. in Freeman v. Fairlie (5), which was 

0 * * t ■ ^ «* + * * . ' • 

(1) (1922) I.L.R. 45 M. 518. (3) (1924) I. L. R.'3 £. 4?0. : 

(2) (1924) I.L.R. 51 C.504. (4) (1926) I. L. R. 53 C. 524. 

(5) (1828) 1 Moo. I. A. 305, 34 
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-approved by the Board in Gunga Gobind Mundul v. 
Collector of 24 Pergunnahs. (1) [Reference was made) also lo 
Shore’s Minute (Firminger, vol. ii., p. 3); and Phillips’ Law 
relating! to Land Tenure in Lower Bengal* p. 274. | The 
ruling power not being owner could not impose a rent or 
rent-charge, although it could impose a tax. Throughout 
the regulations “ rent ” is distinguished from “ revenue ” 
“jama,” “assessment,” the word “rent” being used 
only as to payments by the raiyats to the zamindar. 
The appellant’s view of the meaning of “ jama ” in the 
regulations is supported by Harington’s Analysis, vol. ii., 
p. 144, and Beng. Reg. XV. of 1797, s. 3. Before the settle¬ 
ment the zamindars do not appear to have been subject to 
any “public demand,” except that which by the regulations 
was to be discharged by the jama and was to be invariable. 
If the Government had imposed a tax in 1794 upon the 
profits from zamindaris, that would have been regarded, and 
rightly regarded, as contrary to the regulations, even though 
the tax was general in character. Of the judges who have 
dealt with the question in India Rankin J. only has taken 
the view that the Act of 1922 impliedly repealed the guarantee. 

A statute of general application takes away a particular right 
or exemption only if it does so by explicit language: London 
Corporation v. Netherlands Steamship Co. -(2); Associated News¬ 
papers v. London Corporation (3); Pole-Carew v. Craddock (4); 
Blackpool Corporation v. Starr Estates Co. (5). The facts in 
Attorney-General v. Exeter Corporation (6) are distinguishable. 
Nova Scotia Steel and Coal Co. v. Minister of Finance 
and Customs (7) has no bearing: in that case an 

'exemption from export, tax was held pot to exclude liability 
to a tax which was not an export tax. The Indian 

Income-tax Act, 1922, does not impose a tax upon income 
irom a permanently settled estate; in any case it does not do 
. so clearly enough to repeal the express guarantee in the 

(1) (1867) 11 Moo. I. A. 346. (4) [1920] 3 K. B. 309. 

(2) [1906] A. C. 263. (5) [1922] 1 A. C. 27. 

. (3) [1916] 2 A. C. 429. (6) [1911] 1 K. B. 1092. 

" ' ■ rt) , {l922] 2 A. C. It6. 
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regulations. The head “ property ” in s. 6, the charging- section, 
is limited by s. 9 tot buildings and lands appurtenant 
thereto; the head “other sources” in s. 6 must mean sources 
other than those which the section has named, and thus 
excludes property. It cannot have been intended by s. 12 to 
include what was expressly excluded by s. 9. There is no 
provision for a deduction in respect of the jama, though that 
would be expected if zamindari income was intended to be 
taxed. It is well settled that a subject is not liable to taxation 
unless it is imposed upon him in clear and unambiguous 
language. Acts passed in 1860 and between 1867 and 1871 
imposed a tax on the profits of zamindaris, but the Acts 
were passed with the assent of the more important zamindars 
to meet financial difficulties arising from the mutiny and 
famine. It was not sought to charge the zamindars under 
the Acts of 1872| or 1886, or after that date until 1918. It 


is true that when zamindars were charged to cess upon 
mining profits (see Manindm Chandra Nandi v. Secretary of 
State for India (1)) they did not claim immunity under the 
permanent settlement regulations, but that was because 
their title to the minerals was not secure. 


The reasons for answering question III. in the negative 
apply with greater force to question II. 

There is not sufficient evidence to enable question I. to 
be dealt with. A jalkar may include a right to cultivate 
as well as a right to fish : Amriteswari Debi v. Secretary of 
State for India. (2) 

Dunne K.C. and Wallacli for the respondent. The per¬ 
manent settlement regulations provided that the assessment 
then made of the share to which the Government was 
entitled out of the produce of the land should be fixed for 
ever, but contained no promise, express or implied, that the 
income which the zamindar might derive from the estate 
should be immune from general taxation. The contention 
for the appellant that the jama was a tax not a rent or a 
rent-charge is based upon the view that the ruling power 
was not ownqr of the soil. That view is not established. 

(1) (1907) I. L. R. 34 C. 257. ' (2) (1897) L. R. 24 I. A. 33. 
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The statement relied on from Field’s Introduction, § 54, 
conflicts with the view of Phillips, an authority of equal 
weight. In Freeman v. Fairlie (1) the question was merely 
whether land in Calcutta devolved according to English law; 
the observations relied on were obiter, moreover the decision 
was upon evidence as to foreign law, and is therefore one of fact. 
Gunga Gobind Mundul’s case (2) related to a grant of land 
in the 24 Perganas, and Lord Lyndhurst’s judgment in the 
above case was referred to merely in support of the view that 
a private person could own land in the 24 Perganas against 
the Government. But it is not necessary in this case to 
decide the question whether the ruling power owned the soil. 
It is sufficient that the ruling power had some proprietary 
interest in the land, enabling it to make a grant, and to impose 
a renLcharge. That is shown by decisions of the Board in 
Secretary of State for India v. Srinivasa Chariar (3); Juggut 
Mohini Dossee v. Sokheemoney Dossee (4); Collector of 
Trichinopoly v. Lekkamani. (5) The settlement constituted 
a contract by which the zamindars obtained a title under 
the regulations, which, for the first time, was permanent, 
heritable, and alienable, subject to the payment of a fixed 
assessment secured upon the land. [Reference was made to 
Phillips’ Land Tenure of Lower Bengal, pp. 216 to 230, 
especially pp. 282 to 284, 316, 317; Harington’s Analysis, 
vol. iii., pp. 255 to 258; and Lelanund Singh v. The Bengal 
Government. (6)] The statement in Field’s Introduction, §. 54, 
means only that the sovereign was not owneP of the 
soil, as understood in English law, though entitled to the 
royal share of the produce. Field in a footnote to §81 
himself states as to the imposition of income-tax on zamindars 

in 1860, that “ of the justice and propriety of that decision 
there cannot be a doubt.’ The zamindars were subject at 
the time of the settlement to taxes for police service, octroi, 
excise (distillation) and customs: see Colebroke’s Digest 
Supp., p. 478. The Act of 1922 purported tq impose the tax 

(1) (1828) 1 Moo. I. A. 305. (4) (1871) 14 Moo. I. A. 289. 

(2) (1867) 11 Moo. I. A. 345, 359. (5) (1874) L. E. 1 I. A. 282, 306 

(3) (1920) L. K. 48 I. A. 50. (6) (1855) 6 Moo. I. A. 107. 


233 


J.C. 

1930 

PROBHAT 

Chandra 

Barua 

v. 

The 

King- 

Empeeor. 


234 


INDIAN APPEALS. 


[L. R. 


J. C. 
1930 

PROBHAT 

CHANDRA 

Barua 

V. 

THE 

King- 

Emperor. 


on profits, not being agricultural income, of a zamindari. 
No question raising a contrary view was referred. Any 
possible doubt as to what was included in “other sources ” 
in s. 6 is dispelled by s. 12, sub-s. 1. If the taxation of income 
from “ propertywas wholly restricted by s. 9, sub-s. 1, 
there was no need to exempt agricultural income by s. 4, 
sub-s. 3. A zamindar is entitled under s. 12, sub-s. 2, to a 
deduction in respect of a proportionate part of the jama. 
[The various income-tax Acts between 1860 and 1886 were 
discussed.J If, contrary to the belief of the Government, 
the tax involves the breach of a promise contained in the 
regulations, a decision is desired on the question whether 
the Act to that extent repeals the regulations, in order that 
the Government may take appropriate steps to maintain its 
good faith. It is submitted that upon the test laid down 
by Viscount Haldane in Blackburn Corporation v. Starr 
Estate Co. (1) there was an implied repeal. 


Whichever way question III. is answered question II. does 
not arise. 


On question I. there is no ground for interfering with the 
decision. 

E. B. Raike s K.C. in reply. That the ruling power had 
no right in the soil is supported by Vyakunta Bapuji v. 
Government of Bombay (2), the same considerations applying 
in Bombay as in Bengal. The fixing of the jama was not a 
matter of contract between the Government and the zamindar, 
but was a matter of legislation by the East India Company 
under the authority delegated to it. Rent was unknown to 
Mahomedan rule, and the Mahomedan land-tax or khiraj 
was settled by legislation. The jama is never termed “rent” 
in the regulations, and none of the remedies appropriate to 
a rent or rent-charge were available to Government until 
Reg. XI. of 1822. If the jama is neither a rent nor rent- 
charge it must be a tax, and being fixed no further tax can 
be imposed upon the income of the zamindars. [Reference 
was made also to: Mayor of Lyons v. East India Co. (3), 

(1) [1922] A.C. 27, 34. (2) (1875) 12 Bom. H. C. Appx. 1. 

(3) (1836) 1 Moo. I. A. 174, 273, 278. 
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Ran jit Singh v. Kali Doli Debi (1) Secretary of State 
for India v. Maharaja of Burdwan (2), also to provisions 
of Ben. Regs. VIII. of 1793, XIX. of 1793, XXV. of 1793, 
II. of 1819]. 

May 26. The judgment of their Lordships/ was delivered by 

Lord Russell op Killowen. The appellant is zamindar 
of the permanently settled estate of Gouripur, and he appeals 
to His Majesty in Council in the circumstances herein set 
forth. 
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By an assessment note of the income-tax officer of D.hubrt 
•dated August 28, 1925, the appellant was assessed under 
the Indian Income-tax Act, 1922, to income-tax in respect 
of income arising from his said estate. On appeal the assess¬ 
ment was confirmed by order of the Assistant Commissioner 
dated December 22, 1925. 

At the request of the appellant the Commissioner of 
Income-tax, Assam, acting under s. ^ 66 of the said Act, sub¬ 
mitted certain questions for the decision of the High Court. 

The questions so submitted were three in number, and 
(as amended in the course of the hearing) they were in the 
following terms:— 

“ I. Whether the following sources of income are agri¬ 
cultural and therefore exempted from assessment to income- 
tax under s. 4, sub-s. 3 (viii.), of the Act? [Then follow 
10 items which it is unnecessary to set out here.] • 

“ II. Whether income derived from such of the above 
sources as were not taken into consideration at the time of 
fixing the jama at the permanent settlement is assessable 
for income-tax purposes? 

“III. Whether, having regard to the terms of the permanent 
settlement regulation, income derived from land in per¬ 
manently settled estates, subject to the exemptions provided 
by the legislature, is liable to assessment to income-tax? ” 

In view of a diversity of judicial opinion already existing 
in regard to the proper answer returnable to the third ques¬ 
tion both questions IT. and III. were, by an order of May 21, 

(2) (1921) L. R. 48 I. A. 465. (2) (1921) L. R. 48 I. A. 565. 
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1926, referred for decision of the Full Bench, the considera¬ 
tion of question I. being in the meantime deferred. 

The case was argued before the Full Bench consisting of 
five judges of the High Court,, with the result that Ghose, 
Buckland and Panton JJ. took one view and Mukerji and 
Suhrawardy JJ. took a different and opposite view. The 
majority of the judges held that questions II. and III. should 
both be answered in the> affirmative. In the opinion of the 
minority, question III. should be answered in the negative, 
from which answer it would follow that question II. would 
not arise. 

By order dated March 14, 1927, the reference to the 
Full Bench was disposed of in accordance with the opinion 
of the majority of the Court. 

The remaining question I. was decided by the High Court 
on May 11, 1927. The appellant confined his claim for 
exemption to three items out of the specified ten items,, 
but the High Court held that none of the three items were 
exempted as agricultural income, and accordingly question I. 
was answered in the negative. 

By an order of the High Court dated November 7, 1927 r 
the application of the appellant for leave to appeal to His 
Majesty in Council against the said judgments or orders of 
May 21 > 1926, March 14, 1927, and May 11, 1927, was granted. 

It is in these circumstances that the matter came before 
this Board. 

There can be no doubt as to the Importance or difficulty 
of this case, which, in their Lordships’ opinion, depends 
piimarily, if not entirely, upon the consideration of 
question III. It is sufficient to state that the problem of 
the correct answer to question III. has been now considered 
before different High Courts in Madras, Patna and Calcutta 
by thirteen judges. As their Lordships read the various 
decisions, it would appear that five of the thirteen judges 
would answer question III. in the affirmative and eight would 
answer it in the negative. 

The argument for the appellant on question III. was 
presented to their Lordships in great, but not excessive. 



VOL. LVII.] 


INDIAN APPEALS. 


237 


detail, and covered a wide ground. It may be summarized 

thus:— 

That at the time of the permanent settlement in 1793 
definite guarantees and assurances were given by the govern¬ 
ing authority, and were embodied in the Bengal regulations 
of 1793 (hereinafter alluded to as the regulations) to the 
effect that the income of the zamindar from his estate would 
not, beyond payment thereout of the jama, be further 
touched or taxed; that the imposition of a tax on the income 
of a zamindar derived from his zamindari would be a breach 
of those guarantees and assurances; that the Indian Income- 
tax Act, 1922, does not, according to its true construction, 
purport to impose a tax on the income of a zamindar derived 
from his zamindari; and that, if such a tax could be said 
to be imposed under or by virtue of the language used in the 
Act, nevertheless the language used was not so clear and 

explicit as to operate as a repeal of the legislative provisions 
of the regulations. 


j. c. 

1930 

Probhat 

Chandra 

Barua 

v. 

The 

King- 

Emperor. 


Such in outline was the appellant’s contention. 

Incidentally to this argument the Board was invited to 
consider, and indeed pronounce upon, the question, mainly 
historical, of the position of the governing authority immedi¬ 
ately before the permanent settlement in regard to owner¬ 
ship of the land or of some proprietary interest therein. The 
attention of their Lordships was called to the various views 
expressed in such works and documents as Field’s Regula¬ 
tions of the Bengal Code, Phillips’s Land Tenures of 
Lower Bengal and Shore’s Minutes. Their Lordships were 
also referred to certain reported decisions of the Courts. 

Their Lordships, however, are of opinion that there is here 
no occasion for any pronouncement by them upon the ques¬ 
tion of the exact nature of the rights and interests in rela¬ 
tion to the land which existed in the governing authority 
before 1793, but that this appeal falls to be determined upon 
a consideration of the language of the regulations and of the 
Indian Income-tax Act, 1922. 

In view of the argument that the Act does not according 
to it* terms purport to impose a tax on the income of a 
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zamindar derived from his zamindari, their Lordships pro- 
])Ose in the first instance to examine the language of the. 
and then, if the Act does according to its terms, actually 
impose such a tax, to consider if the imposition of the tax 
is to any, and what extent, inconsistent with the provisions 
of the regulations. 

The Act of 1922 is a consolidation and amendment Act. 
Sect. 1 refers to its title, sphere of operation and commence¬ 
ment. Sect. 2 is a definition section. The rest of the 
Act is divided into ten chapters, of which only Chapters I. 
and III. seem relevant to the present purpose. 


Chapter I. is entitled “Charge of income-tax,” and con¬ 
sists of ss. 3 and 4. Sect. 3 is so framed as to charge income- 
tax at the rate which may from time to time ' be enacted. 
The income-tax is stated to be “in respect of all income, 
profits and gains of the previous year of every individual.” 
Sect. 4, sub-s. 1, provides that the Act is to apply to all 
income profits or gains as described or comprised in s. 6 from 
whatever source derived, accruing or arising or received in 
British India or deemed under the provisions of the Act to 
accrue or arise or to be received in British India. Sect. 4, 
sub-s. 2, affords an instance of profits and gains accruing 
or arising without British India being deemed to accrue or 
arise in British India. Sect. 4, sub-s. 3, enumerates a list of 
classes of income to which the Act shall not apply. Income 
derived from a zamindari is not included in the list, but 
“agricultural income” is included. 


It would appear that the purpose of s. 3 is to charge 
income-tax at the current rate for the time being, and that 
the purpose of s. 4 is (by sub-s. 1) to confine the tax to income 
actually or artificially accruing or arising or received in 
British India, and (by sub-s. 3) to exempt specified classes 
of-income from tax. ... r . 

Although Chapter I. is entitled “Charge of income-tax,” 
the real charging section would appear to be s. 6, which 
occurs in Chapter III. r - n i 

Chapter III. is entitled “Taxable income,” and is composed 
of ss. 6 to 17 inclusive. Sect. 6 provides that ‘^save as 
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otherwise provided by this Act, the following heads of 
income profits and gains shall be chargeable to income-tax, 
in the manner hereinafter appearing—namely: (i.) Salaries; 
(ii.) Interest on securities; (iii.) Property; (iv.) Business; 
(v.) Professional earnings; (vi.) Other sources.” 

Each of the next following six sections deals severally 
with each of the six heads of income profits and gains speci¬ 
fied in s. 6, and states with greater particularity the items 
in respect of which the tax shall be payable by the assesses 
under the particular “head,” and gives details of allow¬ 
ances and exemptions in regard to the different heads. 
Sect. 9 accordingly deals with the head “property,” and 
a perusal of it makes it clear that the “income profits and 
gains” charged under the head “property,” are confined 
to the annual value of “buildings or lands appurtenant 
thereto,” in other words to the annual value of what may 
be conveniently called house property. The income of a 
zamindar derived from his zamindari would not be charge¬ 
able under that head. If chargeable in the result it would 
be under the head “other sources.” 

beet. 12 deals with that head, and requires close attention. 
Sect. 12, sub-s. 1, provides that the tax shall be payable by 
an assessee under that head: “In respect of income profits 
and gains of every kind and from every source to which 
this Act applies (if not included under any of the preceding 
heads).” These words appear to their Lordships clear and 
emphatic, and expressly framed so as to make the sixth 
head mentioned in s. 6 describe a true residuary group 
embracing within it all sources of income, profits and gains 
provided the Act applies to them, i.e., provided that °they 
accrue or arise or are received in British India or are deemed 
to accrue or arise or to be received in British India, as pro¬ 
vided by s. 4, sub-s. 1, and are not exempted by virtue of 

s. 4, sub-s. 3. 

• 

It was contended on behalf of the appellant that the 
inoome derived from a zamindari was never brought into 
charge at all, because, in s. 6. the words “other sources” 
mast mean sources other than those described above 


J.c. 

1930 

Probhat 

Chandra 

Barua 

V 

the 

King- 

Emperor. 


240 


J. C 
1930 

PROBHAT 

Chandra 

Barua 

V. 

The 

King 

Emperor. 


INDIAN APPEALS. [L. R. 

and therefore could not include any source which could 
properly be described as ‘ ‘ property. ’ ’ 

Incidentally it may be pointed out that this argument, if 
successful, could not be confined to the income derived from a 
zamindari; it would free from liability to income-tax all income 
derived from land which did not consist of buildings or lands 
appurtenant thereto, and it would seem to render unnecessary 
the specific exemption of agricultural income. 

Their Lordships, however, feel unable to accede to the 
argument. In s. 6 the words “other sources” used in rela¬ 
tion to the word “property” would naturally mean sources 
other than the source which the word “property” connotes 
in this Act. But if there were any doubt on this score, it 
would disappear in the light of s. 12, the meaning and effect 
of which have been indicated above. 

Upon this part of the case therefore their Lordships are of 
opinion that the Indian Income-tox Act, 1922, by ss. 6 and 12, 
brings into charge for the purposes of income-tax the income 
derived from a zamindari, and that a zamindar is assessable in 
respect of income, profits and gains derived from that source. 

Before leaving this part of the case their Lordships deem 
it right, in view of discussions in the course of the arguments 
before the Board, to make a further statement as to the 
liability of the appellant to pay income-tax upon the income 
derived from his zamindari. 

The tax is upon “income, profits and gains.” It is not a 
tax on gross receipts. With this fact in view, each section 
which deals with one of the first five “heads” specified in 
s. 6 contains, where proper, specific provisions for the neces¬ 
sary deductions and allowances to be made for the purpose 
of arriving at the taxable balance. Sect. 12, which deals 
with the general residuary group, is necessarily framed in 
general terms and authorizes the allowance of any 
“expenditure (not being in the nature of capital expendi¬ 
ture) incurred solely for the purpose of making or earning 
such income, profits or gains.” • 

Their Lordships were unable to ascertain upon what footing 
the appellant had been assessed in respect of the income 
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derived from his zamindari, i.e., whether on the gross income 
or after some allowance had been made in respect of the 
jama assessed and paid upon the lands. Their Lordships 
are of opinion that, in assessing the appellant to income- 
tax in respect of the income derived from his zamindari, 
his income, profits and gains from that source should be 
computed after making proper allowance in respect of the 
jama assessed and paid. 
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Their Lordships now proceed to consider the question 
whether the imposition of income-tax in respect of the 
income derived from the zamindari is to any and what extent 
inconsistent with the provisions of the regulations. 

In regard to this part of the case their Lordships desire 
to make this observation. The Bengal Regulations of 1793 
are lengthy and numerous. In the course of the arguments 
before the Board attempts were made to support the respective 
arguments by a phrase picked from one regulation or a passage 
chosen from another, even though the particular regulation 
only purported to deal with some matter incidental to the 
permanent settlement. In the opinion of their Lordships this 
part of the case falls to be determined primarily upon a 
consideration of the language of Reg. 1 of 1793. While 
bearing in mind the passages in other regulations to which 
their attention was drawn, their Lordships feel that the above 
mentioned regulation is the master regulation for the 
immediate purpose before the Board, and that its provisions 
constitute the overriding feature in the present case. 

It bears date May 1, 1793, but is retrospective and 
operates as from March 22, 1793. This last mentioned date 
was the date of a proclamation, to certain articles of which 
the regulation gave legislative effect. 

In so far as it relates to the case of the appellant, the 
regulation may be conveniently summarized. 

Arts. I. and II. of the proclamation (ss. 2 and 3 of the 
regulation) contain a notification by the Governor-General 
in Council to all zamindarg in the province of Bengal that 
he has been empowered by the Court of Directors for the 
affairs of the East India Company to declare the jama which 
31 
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has been or may be assessed upon their lands under the 
regulation for the decennial settlement of the public revenues 
of Bengal passed on September 18, 1789, fixed for ever. 

Art. III. of the proclamation (s. 4 of the regulation), 

contains a declaration to the zaraindars with whom a settle- 

p r »* 

mont had been concluded under the regulation of September 18, 

• 

1789, that at the expiration of the term of the settlement 
no alteration will be made in the assessment which they have 
engaged to pay, but that they and their heirs and successors will 
be allowed to hold their estates at such assessment for ever. 


Art. VI. of the proclamation (s. 7 of the regulation), 
is of great importance and appears to their Lordships to 
embody the legislative statements and provisions which are 
most favourable to the arguments advanced on behalf of the 
appellant. The first sentence recites as facts well known in 
Bengal (1.) that the public assessment upon the land has never 
been fixed; (2.) that the rulers have from time to time 
demanded an increase of assessment from the proprietors 
of land; (3.) that for the purpose of obtaining this increase 
not only have frequent investigations been made to ascertain 
the actual produce of the estate, but it has been the practice 
to deprive fhe proprietors of the management of their lands. 
The second sentence of art. VT. recites that the Court of 
Directors considers these usages and measures detrimental to 
the prosperity of the country, and states that the zamindars 
with whom a settlement has been or may be, concluded, are 
to consider the orders fixing the amount of the assessment 
as irrevocable and not liable to alteration. The third sentence 
runs as follows: “The Governor-General in Council trusts 
that the proprietors of land, sensible of the benefits conferred 
upon them by the public assessment being fixed for ever, will 
exert themselves in the cultivation of their lands, under the 
certainty that they- will enjoy exclusively the fruits of their 
own good management and indtustry/ and that no demand ivill 
ever-be made, upon them, or their heirs or successors, by the 
present or -gny .future, Government, for an augmentation of the 
public assessment,-in consequence of the improvement of their 

respective estates; ” • s • ■ .■ - T- c 
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It is upon this third sentence of art. VI. that the appellant 
mainly relies for his contention that the imposition of income- 
) tax in respect of the income derived by him from his zamindari 
. would be a breach of and inconsistent with the provisions of 
the regulations. He alleges that the jama was a tax and not 
a rent or rent-charge, and that by the regulations a legislative 
assurance or guarantee was given that no tax beyond the 
amount of the fixed jama would be imposed upon the income 
of the permanently settled estate. 

To this contention the respondent makes answer: (1.) that 
wfiat the permanent settlement accomplished was to fix for 
ever the quantum of the Government’s share of the produce 
of the land; and (2.) that upon their true construction the 
regulations do not purport to exempt the zamindar from 
taxation in respect of the income derived from his zamindari. 

Their Lordships, after careful consideration of the regula- 
tions, have arrived at the conclusion that the argument of 
the appellant cannot succeed. 

• They are unable to find in the regulations any statement 

or assurance that a zamindar will never be liable to taxation 

ip respect of .the income derived from his zamindari, or (to 

put the matter from another point of view) that a. zamindar 

wjll, as to so much of his property as. consists of income 

derived from his zamindari, be exempt from schemes of 

taxation applicable generally to the incomes of the inhabitants 
of British India. 

• * i «. > 

miThe language used in Reg. 1, art. VI., does not, 
ip their Lordships’ opinion, mean anything other than this: 
“You have in the past been liable to have the amount of the 

jama increased according as the actual produce of the estate 
increased; to enable the Government to obtain this you 
have been. subjected to . frequent investigations to ascertain 
* tho actual produce and yon have even been deprived of the 
Management Of your estates. All' this shall cease. You 
W? shall hav^ fixity of payment and fixity of tenure/ : If you 
improve the revenue of your fcamindari you shall enjoy'' the 
fruits of your improtemeiite. without fear of the Government 
claiming t^.;.^cttee'-/-rtvtauo.:.^rodu^ by the estate 
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has increased the payment you make to Government as a 
condition of holding that estate shall be increased also.” 

Their Lordships have ventured to paraphrase art. VI., 
but they think that their paraphrase expresses with sufficient 
accuracy the true intent and meaning of the article. In 
their Lordships’ opinion, while the regulations contain 
assurances against any claim to an increase of the jama, 
based ou an increase of the zamindari income, they contain 
no promise that a zamindar shall in respect of the income 
which he derives from his zamindari be exempt from liability 
to any future general scheme of property taxation, or that 
the income of a zamindari shall not be subjected with other 
incomes to any future general taxation of incomes. 


Their Lordships agree with the views expressed by Ghose J. 
in the following passage from his judgment: “There was no 
promise or engagement of any description whatsoever by which 
the Government of the day surrendered their right to levy a 
general tax upon incomes of all persons irrespective of the 
fact whether they are zamindars with whom the permanent 
settlement was concluded or not. ’ ’ 


It follows that in their Lordships’ opinion question II. and 
question III. should both be answered in the affirmative. 

Question I. was but faintly argued before the Board. As 
to it their Lordships need only say that they have not been 
furnished either with materials or reasons which would justify 
them in suggesting that any of the ten specified items could 
properly be described as agricultural income within the 
definition of agricultural income contained in s. 2, sub-s. 3, 
of the Indian Income-tax Act, 1922. Their Lordships 
accordingly agree with the negative answer which has been 
given to question I. 

For the reasons given their Lordships are of opinion that 
this appeal fails and should be dismissed, and they will 
humbly advise His Majesty accordingly. There will be no 
order as to the costs of this appeal. 

Solicitors for appellant: W.W. Box & Co. 

Solicitor for respondent: Solicitor , India Office. 
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ABDUL LATIF and Others (Plaintiffs) . Respondents. 

[AND CROSS-APPEAL.] 

ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER OF SIND. 

Partnership — Dissolution- — Accounts-—Interest on Sum found due—Date 
from, i vhioh Interest -payable—Interest on Overdrawings . 

The decree in a suit for dissolution of partnership and accounts should 
provide for payment of interest upon the amount due only from the 
date of the final decree by which the amount (if any) is found due, not 
from the date of the plaint. 

A partner is not charged with interest in respect of overdrawinga 
in the absence of special circumstances. 

Decree affirmed, with a modification of the judgment. 

Consolidated Appeal and Cross-Appeal (No. 55 of 1929) 
from an appellate decree of the Court of the Judicial Com¬ 
missioner of Sind (June 13, 1927), which modified a decree 
of that Court in its District Court jurisdiction. 

The appeals arose out of a suit brought by the respondents 
in the principal appeal for dissolution of partnership, accounts 
and payment of the sum found due. 

The facts and the effect of the decisions below appear from 
the judgment of the Judicial Committee. 

1930. March' 10. Dunne K.C. and Wallach for the 
defendants. 

De Qruyther K.C. and Hyam for the plaintiffs. 

The arguments were upon the evidence, save that it was 
contended for the defendants that interest upon the sum 
found due should not have been allowed from the date of the 
plaint. With regard to interest on overdrawings reference 
was made to Lindley on Partnership, 9th ed., p. 479. It 
was not contended that the circumstances justified interest 
being charged. 

' Present : Loud Blanesburoh, Loan Bdsssll op Killowen, and 
Sib Lancelot Sanderson. 
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March 28. The judgment of their Lordships was delivered by 

Lord Russell of Killowen. The suit in which these 
appeals arise is a partnership suit in which the plaintiffs 
claimed (a) a decree for dissolution, and ( b ) that the accounts 
of the partnership be taken. Other relief was claimed in 
the following terms: “(c) That sums found due to the 
plaintiffs by the defendants be ordered to be paid by them.” 


Up to a point the facts are not in dispute. The plaintiffs, 
or their predecessors in title, had for some years before 1902 
carried on a business in Karachi, as partners, in the firm 
name of A. Haji Dossal & Sons. In the year 1902 the firm 
acquired a business of dealing in arms and ammunition, 
which originally belonged to one A. Haji Tar Mahomed and 
which in 1902 was being carried on by his son Haji Hamad. 
The firm having acquired the said business, carried it on as 


a branch or department of their general business which they 
continued to carry on in their firm name, A. Haji Dossal 
& Sons. At the time the arms and ammunition business was 


Acquired, the defendants (who were relations of Haji Tar 
Mahomed and Haji Mahomed and had worked in that busi¬ 


ness) became associated with the firm, and so continued in 


association with the firm until the dissolution decreed in 
this action. It is at this point that the facts cease to be 
^disputed, the principal issue in the action being as to the 
position occupied by the defendants in relation to the arms 
and ammunition branch or department from 1902 onwards. 


The contention of the plaintiffs was that from 1902 to 
1907 the defendants were employed as paid servants of the 
firm, that from 1907 to 1911 they were partners in the 
business of the arms and ammunition branch or department 
with a 2 anna share on the profits and losses of the said busi¬ 
ness, and that from the beginning of 1912 onwards their 
share was increased to 4 annas. The defendants contended 
that they were partners throughout with a 2 anna share from 

1902 to 1911, and an 8 anna share from the commencement 
of 1912 onwards. , . 


rvThft Smt was heard in the Court of the Judicial Commis¬ 
sioner of Sind; a preliminary decree was made which (so 
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.far as material) is in the following terms: “ It is ordered and 
decreed that the suit is maintainable and that the share of 
the defendants in the profits and losses were two annas from 
.1907 to 1912 and thereafter four annas up to 1922, when 
the defendants ceased to be active members in the firm. It 
is further ordered that issue No. 4 be referred to Court Com¬ 
missioner to take accounts and report within two months.” 
(The reference of issue No. 4. to the Court Commissioner 
appears to their Lordships necessarily to involve the taking 
of the partnership accounts by that official in the manner 
icustomary when a partnership is dissolve^ by the Court. 
In the course of his judgment the additional Judicial Com¬ 
missioner directed that the accounts should be taken from 
1907, but that nothing was to be taken into account as 
.regards goodwill. He made no provisions as to costs, which 
he said would be provided for in the final order. 


J. C. 
1930 
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An appeal was presented against this preliminary decree, 
and judgment was delivered thereon by the Appellate Court 
;on June 13, 1927. As regards the principal matter of dis¬ 
pute the Appellate Court used the following language: 
/‘After careful consideration of the evidence we have come 
to the conclusion that the findings on these issues should 
be that the defendants worked as servants from 1902 to 1907, 
and that they worked as 2 annas sharers from 1907 to 1911, 
and as 4 annas sharers from 1912 to 1922.The con¬ 

clusion at which we arrive therefore is that the contention 
of the plaintiffs is correct and that all the conclusions at 
which the learned additional Judicial Commissioner arrived 
as to the shares of the parties, for the reasons, given by him 

in his judgment, are correct.” • •• 

• , 

In addition to the principal issue between the parties the 
judgment of the Appellate Coturt dealt with certain subsidiary 
matters arising on the accounts. It was- stated in the judg¬ 
ment (1.) that the defendants should not be charged with 
interest on any drawings by them invexcess of their 2 annas 
.0^4 annas share; (&> that in ascertaining the profits of the 
P #rtpership business nothing should be charged against 
pey^nuo in respect .of rent, light, 1 municipal rates and the 

s 2 
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j. c. like; (3.) that goodwill should be brought into account; 
1930 an d (4.) that interest at 6 per cent, was allowed to the 

“from the date of the plaint on the decretal amount 

IULKMAW p 

v. round due to them.” As regards costs the Appellate Court, 
Latif L having regard to the special circumstances of the case, con- 

-sidered that each party should bear his own costs of all the 

proceedings up to that time. 

The decree made on the appeal runs thus: “It is ordered 
and decreed that the case should be sent back to Commis¬ 
sioner who should go into the question of goodwill and decide 
what the goodwill of the business amounted to and award 
to the defendants 4 annas share of that goodwill with interest 
from the date of the dissolution of the partnership and it is 
further ordered that the defendants are also entitled to 
4 annas share of the assets of the firm at the date of the 
dissolution of the partnership with interest thereon. It is 

further ordered that each party should bear his own costs 
throughout. ” 

The defendants have appealed to His Majesty in Council 
against that decree; they complain of the findings as regards 
their shares in the partnership business, and of the allowance 
of interest from the date of the plaint. 

The plaintiffs have appealed by way of cross-appeal and 
complain of the disallowance of interest on the amounts, 
overdrawn by the defendants, and of the allowance to the- 
defendants of a share in the goodwill of the partnership 
business or in the assets thereof. 

Counsel for the plaintiffs in the course of the arguments 
before this Board also contended that in ascertaining the 
profits of the partnership business something should be 
charged against revenue in respect of rent, light, municipal 
rates and the like, but no such point is raised by their case 
on this appeal, and their Lordships are therefore of 
opinion that the instructions by the Appellate Court to the 
Commissioner in this respect must stand. 

As regards the appeal of the defendants their Lordships 
find that upon the main contention between the parties- 
there are separate findings of facts by two Courts, which 
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findings are concurrent and adverse to the defendants, and 
that no reason can be suggested for departing from the 
ordinary rule applicable in such circumstances. The appeal 
must fail so far as it seeks to reverse or alter those findings. 
In regard to the statement in the Appellate Court judgment 
that interest was allowed to the plaintiffs from the date of 
the plaint on the decretal amount found due to them their 
Lordships are unable to accept the correctness of this view. 
This is not an action to recover some debt of which it can 
be said that it was due at the date of the plaint. It is an 
action to dissolve and wind up the affairs of a partnership; 
and until the accounts have been taken it is impossible to 
say what, if anything, is due from any partner to his co¬ 
partners. In their Lordships’ opinion interest should only 
be allowed to the plaintiffs from the date of the final decree 
by which the amount (if any) is found due from the 
defendants to the plaintiffs. 


j.c. 
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As regards the cross-appeal their Lordships agree witli 
the view of the Appellate Court that the defendants were 
at the date of the dissolution entitled to a 4 annas share of 
the assets of the partnership firm, i.e., the assets properly 
attributable to the arms and ammunition branch or depart¬ 
ment. Among these assets must necessarily be included the 
goodwill attaching to that branch or department, and the 
value thereof must be brought into the accounts. Their 
Lordships realize that in the peculiar circumstances of this 
case the value may not be either large or easy of ascertain¬ 
ment ; but what amount should be included is a matter for 
the Court Commissioner to determine upon proper evidence. 

Their Lordships also agree with the decision of the 
Appellate Court that the defendants are not chargeable with 
interest on overdrawings. No case is made out or even 
alleged against the defendants which would justify a depar¬ 
ture from the ordinary rule that a partner is not charged with 
interest in respect of over-drawings. 


The net result is that the defendants’ appeal fails in so far 
as it seeks to vary the decree appealed from. It is true 
that it has resulted in obtaining a correction by this Board 
32 
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J iil A XJAJjO. JJ 

Ot the statement in the judgment of the Appellate Court 

as to the date from which interest should be allowed in favour 

of the plaintiffs in respect of any amount found due to them 

liom the defendants, but that statement formed no part 

of the decree. The defendants’ appeal upon the main dispute 

has failed. The plaintiffs’ cross-appeal has also failed. As 

regards costs the Appellate Court, in view of the special 

circumstances of the case, exercised their discretion, and 

imposed upon each party the liability to bear their own 

costs up to the date of the Appellate Court decree. Their 

Lordships see no reason for criticizing or altering the order 

so made; indeed, they are of opinion that the example may 

well be followed on the present occasion and that the parties 

may be left to bear their respective costs of the appeal and 
cross-appeal. 


Their Lordships have considered whether it is necessary 
or advisable to incorporate in any order to be made on these 
appeals any specific reference to the various matters of detail 
upon which they have indicated their views. They think 
such a proceeding i s unnecessary. These matters of detail 
form no part of either of the decrees made in this action, 
and their Lordships feel no doubt that in taking the accounts 
and working out the rights of the parties the judicial authori¬ 
ties m Sind will act in accordance with the views expressed 
In this judgment. 


Their Lordships are accordingly of opinion and will humblv 
advise His Majesty that an order should be made dismissing 
the appeal and cross-appeal without costs. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondents: Barrow, Rogers & Nevill. 
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ON APPEAL FROM THE CHIEF COURT OF OUDH. 

Preemption—Limitation—Hiba-bil-awaz—Alleged disguised Sale—Fraudu¬ 
lent Concealment—Oudh Laws Act (XVIll. of 1876), ch. II—Indian 
Limitation Act (IX. of 1908), s. 18; Sch. I., art. 10. 

By a registered deed of hiba-bil-awaz dated April 25, 1919, 
a Mahoraedan transferred a village to respondents Nos. 2 to 6, who 
with their father, respondent No. 1, were members of a joint Hindu 
family. The deed stated that respondent No. 1 was an old friend of 
the donor who had provided him with money for litigation, and that 
the transfer was a gift “in consideration of favours, and kind treatment 
aforesaid, and of rights of friendship.” Two days later respondent 
No. 1 gave the donor a receipt for Rs.25,000. Respondents Nos. 2 to (5 
took possession. In September, 1925, the appellant sued claiming 
under the Oudh Laws Act, 1876, to pre-empt the village for Rs.25,000. 
He contended that the transaction was in reality a sale for that sum, 
and that there had been a fraudulent concealment within s. 18 of the 
Indian Limitation Act, 1908, so that the period of one year prescribed 
by Sch. £., art. 10, did not begin until the fraud became known to him, 
which he alleged was in June, 1925: — 

Held, that it was not necessary to decide whether: (1.) the Chief 
Court had rightly held that no right of pre-emption arose, or (2.) whether 
there had been a fraudulent concealment within s. 18, because the 
appellant became aware in 1919 of the only material fact—namely 
the passing of the Rs.25,000—and consequently the suit was barred by 
art. 10 in any case. 

A deed of hiba-bil-awaz may fall or not fall within the pre-emption 
provisions of the Oudh Laws Act, 1876. 

Decree of the Chief Court affirmed on different grounds. 

Appeal (No. 24 of 1924) from a decree of the Chief 
Court of Oudji (August 30, 1927) reversing a decree of the 
Subordinate Judge of Bahraich (November 30, 1926). 


On September 12, 1925, the appellant brought a suit 
against the respondents claiming. under chapter II. of the 
Oudh Laws Act, 1876, to pre-empt a village on payment of 
Rs.25,000. He contended by his plaint that a.. transfer to 

* Present : Lord Thanepbton, Sir George Lowndes, and Sip. 
Binod Mitter. 
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respondents Nos. 2 to 6 effected by a deed of hiba-bil-awaz 
dated April 25, 1919, was in reality a sale, and that accordingly 
a right of pre-emption arose under the above Act; further, 
that there had been a fraudulent concealment within s. 18 
of the Indian Limitation Act, 1908, and that he first knew of 

PA das TAM the fKmd ° nly in June ’ 1925 > and ^at therefore the suit 
was not barred by Sch. I., art. 10. 

The material facts appear from the judgment of the Judicial 
Committee. 


J. c. 

1930 

Abdul 

Rahman 

Khan 

v. 


The Subordinate Judge made a decree for possession upon 
payment of Rs.25,000; he held that the transaction was a 
sale, and that the suit was not barred. 


On appeal to the Chief Court the suit was dismissed. 
The learned judges (Stuart C.J. and Raza J.) were of 
opinion that the deed complied with all the conditions of 
a hiba-bil-awaz under Mahomedan law. It had been held 
in Lai Bibi v. Masnm Ali Khan (1) that a deed of gift in 
consideration of useful services rendered in the past created 
a binding hiba-bil-awaz. Formerly, they said, the Courts 
in Oudh had taken two differing views in pre-emption cases. 
One view was that if the Court arrived at the conclusion 
that a transfer was made with intent to avoid pre-emption 
it should be considered a sale. The other view was that the 
question should depend upon the construction of the deed 
effecting the transfer. The latter view was expressed in 
. ajida Bibi v. Malik Fazl Karim (2), and had been con¬ 
sistently followed since the institution of the Chief Court; 
they referred to Shamshad Ali Khan v. Dharam Singh (3), 
and four cases reported at 4 Oudh W. N. 137, 231, 265, 400. 
They said in conclusion: “ We have examined the document 
and find that it is a hiba-bil-awaz, not a deed of sale. We 
ave every reason to suppose that the transaction was thrown 
into that shape in order to prevent the exercise of a right 
of pre-emption, but we consider that the parties were at full 

liberty to take that course, and that it has the effect which 
they desire.” 

(1) (1916) 20 Oudh Cases, 41. (2) (1912) 16 Oudh Cases, 9, 19, 

(3) (1925) 29 Oudh Cases, 101. 
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1930. March 10, 11, 12. De Gruyther K.C. and Abdul 
Majid for the appellant. If the transaction of 1919 was in 
reality a sale there was a right of pre-emption under the 
Oudh Laws Act, 1876. The terms of the instrument by 
which the transfer was effected cannot be conclusive as to the 
true nature of the transaction. The Chief Court erred in 
treating the unilateral deed as though it were an agreement 
between parties. In Mohammad Isfiaq v. Fakim-un-nissa (1), 
decided by the Chief Court after the present case, it was 
rightly held that a disguised sale can be exposed, the decision 
in the present case being distinguished. The true inference 
is that there was an antecedent agreement as to the further 
advance and the giving of the receipt, and that the Rs.25,000 
was the sole consideration for the transfer. If that was so 
the transaction was in reality a sale. In the judgment of 
the Board delivered by Syed Ameer Ali in Hitendra Singh v. 
Maharaja of Darbhanga (2) it was stated that “ under 
Mahomedan law a transfer by way of hiba-bil-awaz is treated 
as a sale and not as a gift ”; see also his Mahomedan Law, 
4th ed., pp. 162, 163. It is conceded that those statements 
were not in relation to a right of pre-emption under the Act 
of 1876. The suit was not barred by limitation. Knowledge 
of the deed itself did not enable the appellant to sue for 
pre-emption, as no price was stated. “ Price ” in s. 10 of the 
Act of 1876 means money only: Shephard and Brown on 
Transfer of Property Act, 7th ed., p. 175, and eases there 
cited. Concealment of the giving of the receipt was a 
fraudulent concealment within s. 18 of the Indian Limitation 
Act, 1908. Therefore the period of one year prescribed by 
Sch. I., art. 10, did not begin to run until the appellant 
knew of the fraud, and that was only in June, 1925. Under 
s. 18 time does not run until the fraud is actually known; 
it is not sufficient that the true facts might have been 
discovered earlier: Rahimbhoy Hubbibbhoy v. Turner (3); 
Biman Chandra Datta v. Rromotha Nath Ghose. (4) 
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Das. 


(1) (1928) 5 Oudh W. N. 825. 

(2) (1928) L. R. 55 £ A. 197; 205. 


(3) (1892) L. R. 20 I. A. 1. 

(4) (1922) I. L. R. 49 C. 886. 
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l)unne K.C. and Parikh for respondents Nos. 1 to 6. The 
donees under the deed have been in possession since 1910. 
No facts have been proved showing a right of suit in 1925. 
The deed was a valid and binding hiba-bil-awaz in Mahomedan 
law: Rahim Bakhsh v. Muhammad Hasan. (1) It was not 
Parsotam proved that the transaction was a disguised sale, or that the 
Rs. 5,000 was the sole consideration. The value of the village 
appears to have been more than Rs.25,000. There was no 
fraud proved; the whole facts were openly stated in an 
earlier suit between the donor and donees. In any ease the 
suit is barred by the Indian Limitation Act, 1908, Sch. I., 
art. 10, as the evidence shows that the appellant knew in 
1919 or early in 1920 all the facts he now relies on. 


J. C. 

1930 

Abdul 

Rahman 

Khan 
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Dc Gruyther K.C. replied. 

May 1. The judgment of their Lordships was delivered by 

Lord Thankerton. By deed dated April 25, 1919, 

which in form was a deed of hiba-bil-awaz, Syed Ali Haidar 
transferred to the sons of respondent No. 1, Lala Parsotam 
Has, a village called Mundka or Murka. The deed was 
Registered on May 9, 1919, and the donees obtained possession 
on October 17, 1919. The respondent No. 1 and his sons are 
members of a joint Hindu family. 

The appellant brought the present suit on September 12, 
1925, against the whole members of the joint family, claiming 
possession of the village of Mundka by right of pre-emption. 

Three , questions were debated before their Lordships— 
namely, (1.) Whether the transaction was of such a nature 
as would fall within the provisions of chapter II. of the Oudh 
Laws Act No. 18 of 1876, whereby a right of pre-emptioif 
would \cst in the appellant; - (2.) whether, assuming the' 
i ight to pre-empt, the true nature of the transaction was 
fraudulently concealed so as to prevent the appellant from 
knowing that his right of preemption had. arisen, thus 
deferring the commencement of the limitation period of'one 
year prescribed by art. 10 of Sch. I. of the Indian Limitation 
Act of 1908, to the time when the fraud first became known 




Cl) (1889) I. L. R.31 A. 1, 6, 7. 
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to the appellant, in virtue of s. 18 of the Act; and (3.) if so, 
whether the appellant had come to know of such fraud at a 
date less than one year prior to the date of suit. 

In order to succeed in his claim the appellant requires a 
favourable decision on each of these three questions. The 
trial judge found in his favour on all three heads. On appeal, 
the Chief Court of Oudh found against him on the first head, 
and found it unnecessary to consider the other two. 


J. C. 

1930 
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Khan 

7 '. 

Parsotam 

Das. 


The case was fully argued before their Lordships, and 
while, in view of the opinion formed by their Lordships on 
the third question, it becomes unnecessary to pronounce a 
decision on the first and second questions, a short description 
of some of the circumstances giving rise to these questions is 
a necessary preliminary to decision of the third question. 


Respondent No. 1, Lala Parsotam Das, is a Hindu 
moneylender in Lucknow,' and about 1916 became acquainted 
with Ali Haidar, a Mahomedan, who was then resident in 
Lucknow. In August, 1918, Ali Haidar became entitled 
by the death of a lady called Taiba Begam to certain property 
in the Bahraieh district, of which the village Mundka formed 
p.avt. llis succession was disputed, but, after an appeal to 
the Commissioner and the Board of Revenue, he obtained 
a decision in his favour. Thereafter he executed the deed 
of gift on April 25, 1919. 


The deed of gift proceeded on the narrative of the intimate 
relations between Ali Haidar and the respondent Lala 

Parsotam Das, of the large sum of money that the latter 

bad provided towards the expenses of the succession 

proceedings and other favours and kindness, and “ in 
consideration of favours and kind treatment aforesaid and 
of lights of friendship” made "a gift for consideration,” in 
favour of the said respondent’s sons. On May 11, 1919, two 
days after the registration of the deed of gift, Ali Haidar 
granted a receipt to the said respondent for a total amount 
Of Rs.25,000, made up of (a) principal and interest on 
pronotes Rs.19,572, (6) expenses and purchase of stamp 
Rs.llOp, and (c) a further advance of Rs.4328. It is 

admitted that head (a) represents the " large sums of money” 
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which “ Lala Parsotam Das gave me ” referred to in the 
narrative of the deed of gift, that Ali Haidar was under 
obligation to repay them—that obligation being satisfied 
by the deed of gift—and that the further advance in head 
(c) was part of the consideration for that deed. 

The contention of the appellant was that the transaction 
was in substance one of sale of the village for Rs.25,000, the 
price being provided by the discharge of the sums contained in 
the receipt, that the deed of gift was at first drafted as a 
contract of sale, but was redrafted as a deed of gift for the 
purpose of avoiding pre-emption, that the narrative of friend¬ 
ship and favours was untrue and was solely inserted so as to 
conceal—as it did—the monetary consideration or price of 
Rs.25,000, which constituted the sole consideration. While 
their Lordships must not be taken as expressing any view 
to the soundness of the conclusions of the Chief Court of 
Oudh, they are of opinion that a deed of hiba-bil-awaz may 
either fall or not fall within the pre-emption provisions of the 
Oudh Laws Act. 


Accordingly, the only fact which the appellant, on his 
construction of the deed of gift, can claim to have been 

concealed from him was that Rs.25,000 passed as the sole 

■consideration for the deed of gift. 

Assuming that contention to be well founded, counsel 
foi the respondents admitted that such concealment would be 
fraudulent within the meaning of s. 18 of the Limitation Act. 

The appellant alleges that he first came to know of the 
alleged fraud on June 28, 1925—less than three months 
before the date of suit. The respondents, on the other hand, 
allege that the fact of the passing of the Rs.25,000 was 

brought to the appellant’s knowledge on five occasions 

during the years 1919 to 1922. 


The learned Subordinate Judge, after dealing with the 
evidence as to each of these five occasions in detail, expresses 
his conclusion on them as follows: “ The evidence led on 

behalf of the defendants to the effect that the plaintiff had 
knowledge of the real character of the deed in suit soon after 
•its execution or, in any case, much earlier than the date on 
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which he professes in the plaint to have acquired knowledge 
thereof, is extremely suspicious and cannot be believed. 
Besides, most of it, as shown above, is as improbable as ever. 
It cannot be believed, nor can it help the defendants. I, 
however, see no good reason to discredit the evidence of 

the plaintiff and his witness Pandit Budh Sagar, both of 

whom have, on the whole, given their evidence in a 

frank and straightforward manner and impressed me 
favourably.” 

It is obvious that this conclusion is mainly based on the 
improbability or incredibility of the respondents’ evidence, 
a view with which their Lordships are unable to agree, as they 
are of opinion that, taken by itself, there is nothing 
improbable or incredible in that evidence. Accordingly, the 
question is whether the respondents’ evidence is effectively 
negatived by the plaintiff’s evidence, which consists solely 
of the appellant’s own evidence, for the evidence of the 
appellant s witness Pandit Budh Sagar has no relation to 
any of these earlier occasions except in so far as the appellant 
led him to believe in June, 1925, that he then learned for the 
first time of the Rs.25,000 consideration. 


Their Lordships find themselves unable to accept the 
appellant’s evidence as to the first occasion, which respondent 
No. 1 places in July, 1919, and the appellant places at the end 
of 1919 or beginning of 1920. From the other facts in the 
case the former date appears to be the more correct. The 
statement of respondent No. 1 is that in July, 1919, he went, 
to appellant’s house, accompanied by Mata Prasad, who is 
now the latter’s servant, and said, “ All Haidar gave me 
possession, but he is now disturbing it. I gave him Rs.25,000 
for fighting the taluqa case, but he ’ is quarrelling with 
me,” that the appellant said, “Ali Haidar’s conduct is 
ungentlemanly. You gave him money when nobody else would 
have given him a pice,” that appellant further said, “If 
you will transfer one anna share in village Murka to me, 
I will help you in maintaining your possession,” that the 
witness then said, “I will not t transfer, any share in Murka 
to you, because the property beUgs to minors, hut if you 
33 
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fix a reasonable sum I will pay it to you for obtaining your 
help,” and that the appellant said, “ If you grudge me one 
anna share, Lalaji, you will lose Rs.25,000, and it will be 
difficult for you to maintain your possession.” 

The appellant admits the visit, but denies the presence of 
Mata Prasad, who was not called by him as a witness. He 
further denies any mention of the Rs.25,000 consideration 
and any request for transfer of a one anna share. But the 
appellant admits that what the respondent No. 1 told him 
aroused his suspicions that the transaction was subject to 
pre-emption, that he neither was shown nor asked to see 
the deed of gift, and cannot remember whether he asked from 
defendant the reason of the gift. He further denies that he 
refused to intercede, and yet is unable to give any reason why 
he did not intercede, with Ali Haidar as promised. His 
story is that, about a month later, he asked his pleader Mahesh 
Prasad to procure a copy of the deed of gift, and sent him 
with it to secure a legal opinion in Lucknow as to whether 
a suit of pre-emption could be brought, and that the opinion 
was adverse to such a suit. He admits that h e paid no fee for 
the opinion and produces no corroborative evidence of this 


story. Their Lordships are unable to accept this evidence. 
The appellant was an honorary magistrate and lived within 
a mile of the village of Murka and was admittedly interested 
in the question of pre-emption. The gift was by a 
Mahomedan to a Hindu moneylender, aud their Lordships 
cannot doubt that it was the mention of the Bs.25,000 
consideration that aroused - the suspicions p£ the appellant 
as to pre-emption and, in the absence of corroborative 
evidence, they are not prepared -to apcept the appellant's 
story as to obtaining legal advice. The learned Subordinate 
Judge appears to have thought that the appellant’s long delay 
in bringing the present suit was incoippatible with early 
knowledge by. hiip of the true nature of thp transaction in 
issue, but it may he sufficiently explained by the challenge 
of the deed of gift by Ali Haidar’s sops, which was pending 
during the whole of this peripc^ and in which the appellant 
was himself a witness for the plaintiffs. 
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If the defendants’ evidence be accepted as regards the 
first occasion in July, 1919, that is sufficient to dispose of 
the appellant’s case, but their Lordships would add that the 
appellant’s evidence as to the occasion in 1921 in course of 
the suit to which his wife was a party is most unsatisfactory 
of itself and that they see no adequate reason for not accept¬ 
ing the evidence of Parbhu Dayal, an independent witness, 
as to the occasion in the autumn of 1919. 

Their Lordships are therefore of opinion that the 
appellant became aware in 1919 of the only material fact— 
namely, the passing of the Rs.25,000 as consideration for 
the deed of gift—even if it be assumed that this was the sole 
consideration of, and was concealed by, the deed of gift, that 
the suit is thereby statute barred, and that the appeal should 
be dismissed with costs. Their Lordships will humbly advise 
His Majesty accordingly. 

Solicitors for appellant: Chapman-Walker & Shephard. 

Solicitors for respondents Nos. 1 to 6: T. L. Wilson & Co. 
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COMMISSIONER OF INCOME-TAX, NAGPUR Respondent. 


ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER, NAGPUR. 

Income-tax Exemption^-Income from Property held under Religious or 
Charitable Trust— Walcf— Trust Deeds—Inclusion of Secular Purposes 
—Indian Income-tax Act (XI. of 1922), 5 . 4, sub-s. 3 (t.) (vi.) 

Property was vested, in the appellant as head of a Mahomedan com¬ 
munity, and was utilized in part in carrying on certain shops, the profits 
of the trade being treated as part of the income of the community. 
Trust deeds by which the property was vested directed that the property 
and income should be used for: maintaining the head with suitable 
dignity; providing all the necessaries of life, and secular and religious 
education, for the members of the community; carrying on the agri¬ 
cultural, industrial, commercial and other pursuits of the community; 
entertaining guests; and for such donations for charitable or religious 
purposes, contributions to funds for social, educational, religious and 

political conferences, or for public entertainments, as the head should 
deem fit: — 

• • . 

Held that no part of the income was exempt from income-tax 
by s. 4, sub-s. 3 (i.) (ii.), 0 f the Indian Income-tax Act, 1922, since 
the purposes of the trust were not wholly charitable or religious, and 
no portion of the property had been set aside for those purposes so that 
it could be identified as appropriated exclusively thereto. 

Judgment of the Court of the Judicial Commissioner affirmed. 

Appeal (No. 50 of 1929) from a judgment of the Court of 

the Judicial Commissioner of the Central Provinces (August 4, 

1927), upon a reference under s. 66, sub-s. 2, of the Indian 
Income-tax Act, 1922. 


The appellant, who was the head of a Mahomedan com¬ 
munity of about 250 persons of the Dawoodi Bohras of 
Nagpur, was assessed at Rs.2072-14 for income-tax under the 
Indian Income-tax Act, 1922, in respect of income arising 
from property vested in him as head. 

The property of the community was held under two trust 
deeds of August 25, 1917, and November 22, 1922, executed 


* Present : Lord Tomlin, Sir Lancelot 
Lowndes, and Sir Binod Mitter. 


Sanderson, Sir George 
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by the previous head of the community. The earlier deed 
provided that the scheduled properties should be held on 
trusts, stated as to clauses 3, 5 and 6 in the judgment. By 
the remaining clauses the property and income were devoted 
to the following purposes stated shortly: (1.) For suitably 
maintaining the dignity of the settlor as head, and of the 
succeeding heads, and defraying all their expenses. (2.) For 
providing all the members of the community with all the 
necessaries of life as the head deemed fit. (3.) For giving 
suitable secular and religious education to the members. 
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The objects of the trust provided by the deed of 1922 
were practically the same as by the deed of 1917. 

The substantial question raised by the reference to the 
Court of the Judicial Commissioner was whether the income 
from the property was exempt from tax by s. 4, sub-s. 3 (i.) 
and (ii.), of the Indian Income-tax Act, 1922, the terms of 
which appear from the judgment. 

The Court of the Judicial Commissioner held that no part 
of the income was exempt. 

1930. May 19. Dunne K.C. and E. B. Raikes K.C. for 
the appellant. The deeds constituted a valid wakf of the 
whole property according to Mahomedan law, and t h» 
Mussulman Wakf Validation Act, 1913, although the main¬ 
tenance. of the mutawalli was provided for. According to 
the conception of that law, which governed the parties, the 
whole property was devoted to charitable and religious 
purposes. The income was therefore exempt from tax by 
s. 4, sub-s. 3 (i.) and (ii.). 

De Gruythcr K.C. and Wallach for the respondent were not 
called upon. 

The judgment of their Lordships was delivered by 

Lord Tomlin. In this case the appellant seeks to displace 

an assessment to income-tax made upon him in respect of 

property vested in him as the head of a community which is 

a sect of the Dawood Borah tribe, located at Nagpur. The 

community have, apparently, a common stock, all the 
Vol. LVn. T 
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property being vested in the head of the sect. The property 
is utilized in part in carrying on a series of shops, the 
profits of the trade being treated as part of the income 
of the community. 

In the Courts below the appellant rested upon certain trust 
deeds executed, one on August 25, 1917, and the other on 
November 25, 1922. By the first deed the then head of the 
community declared the trusts of the property vested in him,- 
and by the second deed the trusts of the same property were 
explained and expanded. 


Their Lordships think that the short point which this 
appeal raises is, whether, having regard to the terms of those 
deeds, the income of the property vested in the head of the 
community is exempt from income-tax, having regard to the 
provisions of s. 4, sub-s. 3 (i.) and (ii.), of Act XI. of i922. 

That sub-section so far as material is in these terms: 

This Act shall not apply to the following classes of income: 
(i.) Any income derived from property held under trust or 
other legal obligation wholly for religious or charitable 
purposes, and in the case of property scf held in part only 
for such purposes, the income applied or finally set apart 
for application, thereto, (ii.) Any income of a religious or 
charitable institution derived from voluntary contributions 
and applicable solely to religious or charitable purposes.” 

A glance at the documents on which the appellant has 
founded himself in the Courts below makes it plain that the 
income of the trust property is Applicable to purposes, 
many of which are neither religious nor charitable. It is only 
necessary to refer to one or two of the claiises of the first deed 
to establish that proposition. Clause 3, which indicates some 
of the purposes for which the property i s held, is: “ For 
carrying on the agricultural, industrial, commercial, and 
other pursuits of the said coriitoiinity.” Clause 5 is: “For 
entertaining guests, giving at homes or parties.” Clause 6 is: 

For such donations for charitable or religious purposes, 
contributions to memorials, funds raised for holding social 
educational, religious, industrial or political conferences or 
congresses, and for public entertainments/' hs the then 
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spiritual head, and, after him, the spiritual head for the time 
being, may deem fit. Their Lordships think that these 
extracts establish that the income is not “ income derived 
from property held under trust or other legal obligation 
wholly for religious or charitable purposes.” Nor is it 
suggested that any part of the property is set aside for any 
charitable or religious purposes, so that it can be identified 
as appropriated exclusively to such purposes. 
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In these circumstances the conclusion which has been 
arrived at by the Court below seems to their Lordships to 
be correct. 


It perhaps is right to add that it was suggested that some 
comfort could be found by the appellant from a deed of 
June 9, 1894, in which certain property was vested in the 
then head of the community upon religious or charitable 
trusts; but no attempt has been made, either here or below, 
to identify the property, the subject of that trust, with any 
of the property now said to be subject to tax. Their 
Lordships think that in the absence of any evidence of identity 
and having regard to the fact that throughout, in the Courts 
below, the later deeds only have been founded upon, it is not 
open to the appellant to assert before their Lordships’ Board 
that the deed of June 9, 1894, has any relation to the matter. 

In their Lordships’ opinion the appeal must be dismissed 
with costs, and they will humbly advise His Majesty 
accordingly. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondent: Solicitor, India Office. 
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Defendants. 


(CONSOLIDATED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Madras Tenancy-Conditions of Tenure—.Puttah—Custom—Relief from Rent 

n Land left Fallow—Insufficiency of Tank Water—Dry Crop on wet 

T7^\dr E % VerVment £ 5 °™^ b V landholder—Tenant’s Right to Trees— 

(Vofl908)7sloa im g m f irst v A PP eal ~Code of Civil Procedure 
is- \ jo 27 73 ° 0, 101 ~'Madras Estates Land Act (/. of 1908, Mad.), 


In the case of a tenancy under the Madras Estates Land Act, 1908:- 

U here there is a custom by winch tire tenant i s relieved of rent in 

X 1 °, f 1 ?l all0 '' 0d t0 Ue *“•». custom i, S „„ e of the eLdWois 
under which the tenant holds within the meaning of s 27 of the Act 

rvoti S iandr h ‘ Ch e ? t - tl f e3 1 the ! andholder t0 collect rent in respect of all 
y°ti lands, is restricted in its operation by the custom. 

c nn °' Vil Vi° i “ SU , fficienc - v of water in the tank the tenant raises a dry 

wet n 1 h0 D °: liaMe t0 Pay thereon at the sara sari 

wet rate. Quaere, as to the rate he is liable to pay. 

Havmg regard to s. 73 the landholder cannot insert in the puttah a 
provision enabling him to harvest part of a field himself in order to 
determine his due proportion of the produce of the whole field. 

A finding upon first appeal that no rent or tax has been paid in respect 

tonw ^ IZ^a * XC A Pt 83 t0 a specified num ber, is conclusive that the 
th “ti 18 / 1ratltledunde ; s - 12 tous e, enjoy and cut down the trees other 

emnl« T “ S °' t00 ’ a findin 6 in fir3t appeal, that although 

enple service had been rendered by the tenants, it was not proved 

a \ a COndition of the tenure, the evidence being 

anThlit»Vr f ha r ngbeen rendered voluntarily, is conclusive against 
an obligation to render the service being included in the puttah. 

4 n A iEr Pe rlin by r landh ° 1(,er fr0m decree of the High Court I. L. R. 
40 M. 640 dismissed. 


Consolidated Appeal (No. 54 of 1926) from several 

decrees and a judgment of the High Court (December 22. 

1915) modifying decrees of the District Judge of Bamnad • 

which modified decrees of the Special Deputy Collector, 
Ramnad. * 


* Present: Lord Tomlin, Sir 
George Lowndes. 


Lancelot Sanderson, 


and Sir 



VOL. LVIL] 


INDIAN APPEALS. 


265 


The appeal arose out of several suits brought by the 
respondents, ryots in seven villages, claiming from the 
appellant as landholder proper puttahs under the Madras 
Estates Land Act, 1908. They contended that the puttahs 
tendered to them contained conditions not consistent with 
the Act. 

The questions arising upon the appeal and the effect of 
the judgments in Madras appear from the judgment of the 
Judicial Committee. 

The High Court (Kumaraswami Sastri and Phillips JJ.) 
in holding that a custom whereby ryots do not pay rent 
upon land allowed to remain fallow was not inconsistent 
with s. 4 of the Act, followed Segu Rowthen v. Alagappa 
Chetty (1) and Arunathellam Chettiar v. Muthayanai 
Thevan (2), and distinguished Appalaswami v. Raja of 
Vizianagranz. (3) 

1930. May 29, 30. De Gruyther K.C . and Narasvmkam 
for the appellant. 

Svbba Row for the respondent No. 15 was not called upon. 

May 30. The judgment of their Lordships wasdelivered by 

Lord Tomlin . Their Lordships need not trouble the 
respondents’ counsel. 

This is an appeal which deals with the settlement of 
puttahs under the Madras Estates Land Act, No. I. of 1908. 

Before the subject-matter of the appeal is dealt with 
one preliminary observation can properly be made. This 
litigation has lasted from 1909 until the present time. 
Partly no doubt on this account the record has assumed 
substantial proportions. Their Lordships are indebted 
to Mr. De Gruyther for the lucid and concise way in 
which he has presented the case to them, thereby, in 
their Lordships’ opinion, saving a great deal of public time. 

Now, under the Act in question, where a difference arises 
between the landholder and the ryot as to the form which 

' ' (1) (1914) 26 Mad.L.J. 269. (2) (1914) 20 Mad.L.J. 575. 

(3) (1913) 25 Mad.L.J. 50. 
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j. c. the puttah should take, procedure is provided by which 
1930 the difference can be determined by the Collector. Sects. 55, 

—56 and 57 of the Act contain the relevant provisions. 

RAJA OF 

Kamnad Sect. 55 relates to the case where the landholder fails to 
Mangalam. " rant a P nttah in such terms as the ryot is entitled to. There 

the ryot can sue for the proper puttah before the Collector. 


Under s. 56 when the ryot fails to accept the puttah 
tendered to him and to give a muchalka in exchange, the 
landholder may sue before the Collector to enforce the 
acceptance of such puttah. 


Sect. 57 provides as follows: “In adjudicating suits under 
ss. 55 and 56, the Collector shall first inquire whether the 
party sued is bound to grant or accept a puttah, and, unless 
this be proved, the suit shall be dismissed. If the plaintiff 
establishes that the party sued is bound to grant or accept 
a puttah, the Collector shall inquire whether the puttah 
demanded or tendered is a proper one. If it is found to be 
so, the Collector shall pass a decree directing the defendant 
to grant the puttah in exchange for a muchalka or accept 
the puttah and give muchalka in exchange. If the Collector 
is of opinion that the puttah demanded or tendered is not a 
proper one, he shall decide what the terms of the puttah 
should be, and shall embody such terms in his decree which 
shall be of the same force and effect as if a puttah and 
muchalka had been exchanged. ,, 


Under the procedure of the sections referred to these 

proceedings were launched. They came before the Special 

Deputy Collector. From him they passed to the District 

Judge. From the District Judge they proceeded to the High 

Court. Ultimately they are here before His Majesty in 
Council. 


Now, six points have been placed before their Lordships 
by Mr. De Gruyther on behalf of the landholder as matters 
in respect of which he desires to complain of the conclusion 
reached by the High Court. 

I’he first point is one which deals with the rent which the 


tenant has to pay in the case where he omits to cultivate 
some part of the land,' that is, leaves it td lie fallow. Upon 
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the puttah as actually framed in accordance with the conclu¬ 
sions of the Court below, the tenant is excused rent if the 
land is allowed to lie fallow. 

The point turns upon the construction of ss. 4 and 27 
of the Act. 

Sect. 4 of the Act is in these terms: “Subject to the 
provisions of this Act, a landholder is entitled to collect rent 
in respect of all ryoti land in the occupation of a ryot.” 
Sect. 27 provides: “If a question arises as to the amount 
of rent payable by a ryot or the conditions under which 
he holds in any revenue year, he shall be presumed, until 
the contrary is shown, to hold at the same rate and 
under the same conditions as in the last preceding 
revenue year .’* 

In India it has been held that where there is a custom 
by which the tenant is relieved of rent in the case of land 
allowed to lie fallow, the custom is one of the conditions 
under which the tenant holds within the meaning of s. 27, 
and that s. 4, which entitles the landholder to collect rent 
in respect of all ryoti lands, is restricted in its operation by 
the existence of such a custom. 

The District Judge in the present case has held that there 
was a custom to relieve the tenant of rent in respect of land 
.allowed to lie fallow. Their Lordships are bound by the 
finding of fact Of the District judge as regards the existence 
Of the custom. 

In their Lordships’ view, the custom is one of the 

• I 

conditions under which the ryot holds his land within the 
hieatimg of s. 27 of the Act, and the operation of s. 4 is 
restricted to the extent to which the tenant by the custom 
is relieved of his refat. Their LOrdships are therefore of 
•Opinion that there is no ground upon which the decision 
bf the Courts below On this point can be interfered with. 

The seeOhd point Arises in this way: The land, the 
subject of the tenure, falls into two categories known as dry 
lafad and wet land respectively. The rent fixed for wet land 
H a pf oportibti of the produce paid in kitid . The rent iA 
respect of dry larid is a rate paid in cash proportionate to the 
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J- c - yield of the first and) second crops. There are cases where 
1930 wet land may be cultivated for dry crops, either because the 
Rajaof wa ^ er Hie tau ^ n °t available or possibly at the caprice 
Ramnad of the tenant, and the question is what rate the tenant 

Mangalam. should pay by way of rent in respect of any wet land which 

he cultivates dry. 

Now, the Collector held that: “In adverse seasons, when 
a dry crop is raised for want of sufficient supply in the tank, 
the charge of ‘sara sari’ will be improper and only ‘varam’ 
is then payable as wet land pays rent in kind.” 

Their Lordships understand this to mean that where 
some part of the wet land is cultivated dry by reason of 
insufficiency of water, it would be improper to charge for that 
portion which is cultivated dry a rent based on the value of 
the share of average produce attributable to the landholder 
arising from the land cultivated wet; and that the proper 
rent payable in those circumstances is the landholder ’3 
proportion in kind of the actual crop raised. 

When the matter came before the District Judge he said 
this: “It is objected before me that the tenants never 
raised the contention that dry crops should be specially 
treated if the water supply was insufficient. The Deputy 
Collector in his judgment himself states that the plaintiff’s 
pleader did not object to paying sara sari for dry crops on 
nanja land.” (That is wet land.) “I must uphold the 
contention of the appellant that in these circumstances it 
vas not open to the Deputy Collector to decree any special 
rate when there was an insufficiency of water in the tank. 

ara sari will therefore be allowed to be levied whenever 
dry crops are raised on nanja land without permission. ” 

That is to say, his conclusion is that the tenant raising by 

reason of insufficiency of water dry crops on wet land has 

to ot to pay in cash the value of the landholder’s proportion 

o the produce based upon the average production of the 
wet lands. 

Then on p. 159 of the record there is to be found the 
High Court’s conclusion upon this matter: “It is difficult 
to see on what principle the tenant should pay ‘wet sara 
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sari’ if, owing to want -of water in the tank, he is unable to 
raise a wet crop. The effect of the District Judge’s judgment 
will be to compel the tenant either to leave the land waste 
when there is insufficiency of water or to penalize him if he 
raises a dry crop as the only possible means of raising 
something on the land. It stands to reason that if a tenant, 
having water in the tank and therefore means of raising a 
wet crop, chooses to raise a dry crop, this should not affect 
the right of the landlord to charge wet rates, but where, owing 
to want of water, a wet crop could not be raised, there is no 
reason why the landlord should still be entitled to charge 
wet sara sari rates. We vary the decree of the District Judge 
by declaring that plaintiffs will be liable to pay sara sari wet 
rates if they raise dry crops while they could have raised 
wet crops and do pay the usual dry rates if they raised dry 
crops owing to insufficiency of water.” 


. Now, it is said that the effect of that is not to restore the 
Special Deputy Collector’s judgment, but to introduce a 
variation and to make the tenant where water is insufficient 
liable to pay for dry crops raised on wet lands only some 
rate in cash which has reference to the rates paid on dry 
lands. Without examining the decree actually passed the 
true effect of the decision cannot be ascertained. 

. -The only decree of the High Court, printed in the record, 
does not deal with the point; as there were several suits, the 
matter may have been dealt with in some other decree, but 
their Lordships remain uninformed as to its contents. The 
appellant has failed to print it in his record or place it before 
the Board, and it is impossible for this Board to vary a 
decree the contents of which have not been placed before it, 
and are not. knowp with , certainty.. 



. In the ' circumstances, in their Lordships’ opinion, the 
appeal on this point must fail. 

. The third point'is this: Apparently, it is ‘ the practice 
sometimes of landholders, in order to determine what is 
their proportion of the produce of a crop to harvest them¬ 
selves a section Of the field by way of experiment, and then 

the. tenant, to hand over produce in regard to the 


J.c 

1930 

Raja of 
Ramnad 
v. 

Mangalam. 
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j. c. whole field upon the basis of what the yield of the particular 

1930 section harvested by the landholder has been. 

Raja of this case the landholder claimed that that was a right 

Ramnad which he had, and that provisions in regard to it ought to be 
Mangalam. inserted in the puttah. The Collector and the District Judge 

both refused to insert it, and the High Court said this: 

•‘It is difficult to see what right the landlord has under the 
Act to enter upon the land of the tenant for the purpose of 
making what has been described as an experimental harvest. 
The object seems to be to arrive at an arbitrary figure by 
harvesting a small portion of the crops and to throw upon the 
tenant the burden of showing that the actual crop was not 
equal to the experimental harvest. We are of opinion that 
such a right is clearly opposed to the provisions of s. 73 of 

the Act and that both the lower Courts were right in 
disallowing this claim.’’ 

Now, s. 73 of the Act provides that: “(1.) Where rent 
is taken by appraisement of the standing crop the ryot shall 
be entitled to the exclusive possession of the crop. (2.) Where 
rent is taken by division of the produce, the ryot shall be 
entitled to the exclusive possession of the whole produce until 
it is divided, but shall not be entitled to remove any portion 
of the produce from the threshing floor at such a time or in 
such a manner as to prevent the due division thereof at the 
proper time. (3.) In either case, the ryot shall be entitled 
to cut and harvest the produce in due course of husbandry 
without any interference on the part of the landholder. 
But before commencing to cut or gather the crop ' the ryot 

§ a give reasonable intimation to the landholder or his 
authorised agent of his intention to do so.” 

In their Lordships’ judgment the claim of the landlord 
o iave inserted in the puttah any provision entitling him 
o make such an experimental harvesting as is suggested 

!•! P rov ^ ons Pf section which has been 

rea*i.. The appeal op this beatf fails*. r ,; 

The n,ext question relates to the tax or rent to be paid 
J ' ^ ^ na .at to the landholder in respect of palmyra trees. 

PP Wtff? the District Judge have arrived at certain 
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findings of fact in regard to palmyra trees, and they are 
these: That in two villages certain trees have been subjected 
to rent or tax, namely, 102 trees in one village, and two 
in another, but apart from those trees in those two villages, 
there has been no rent or tax paid in respect of any 
palmyra tree. 

Sect. 12 of the Act provides that: “Subject to any rights 
which by custom or by contract in writing executed by the 
ryot before the passing of this Act are reserved to the land¬ 
holder, every occupancy ryot shall have the right to use, 
enjoy and cut down all trees now in his holding, and in the 
case of trees which after the passing of this Act may be 
planted by the ryot or which may naturally grow upon the 
holding, he shall have the right to use, enjoy and cut them 
down, notwithstanding any contract or custom to the 
contrary. ” 

Now, having regard to that section, it appears to their 
Lordships plain that the tenant is entitled to the trees unless 
in case of trees planted before the passing of the Act there 
is established any custom or contract in writing which limits 
his right. The finding of the/District Judge, by which this 
Board is bound, is in effect that there is no custom or con¬ 
tract in writing for payment of rent or tax on palmyra trees 
except in so far as there has been a custom to pay rent or 
tax upon specific trees—namely, the 102 trees in one village 
and the two trees in another. In these circumstances, the 
appeal from that conclusion which has been affirmed by 
the High Court is, in their Lordships’ opinion, hopeless. 

Then the fifth point relates to temple service. The claim 
of the landholder is that certain temple service has been 
rendered from time to time by the tenants, ahd that they 
have rendered it as a condition of their tenure. The Collector 
and the District Judge have found that in fact, although 
service has been rendered from time to time by tenants, it 
» not proved that that service was rendered as a condition 
of their tenure, the evidence being consistent with that 
swwice having been rendered as voluntary service. This 
finding is eonolusive. 


). c 
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J- c - -^ n these circumstances, in their Lordships’ opinion, the 
1930 appeal on this point also fails. 

RaTTof . The last P oint is upon the form of the decree. It arises 
Ramnad in this way: the tenants sometimes cultivate part of the 
Mangalam. bed of the tanks where the tanks have in part run dry. The 

High Court has in its judgment at p. 158 of the record said 
this: “We are of opinion that the plaintiff is bound to pay 
sara sari if lie should put up ridges and cultivate kulamkorvai 
lands”—that is lands in the beds of tanks. 

Now, that is a decision in favour of the landholder. 
Against that the landholder naturally does not appeal, and 
there is no appeal on the part of the tenant; but the ’land¬ 
holder says that when you turn to the actual decree, you 
hnd a divergence between the language of the decree and the 
anguage of the judgment. The language of the decree is 
o he found at p. 161 of the record, and it is in these terms: 

at for clause 4 in the lower Appellate Court’s decree, 
he following clause, namely, 'that the tenants are liable 
o pay sara sari, if they should put up ridges and cultivate 

kulamkorvai land, with the aid of either rain water or tank 
water be inserted therein.” 

It will be observed that the words “with the aid of either 
ram water or tank water” are words which do not appear 
m he judgment, and it is said that .they in some way 

judgment. *“"* ^ 1he deCree diverges from the 

^ the absence of any light 

for th 13 effect 0f th0Se added words > it is impossible 
or them to come to the conclusion that the decree is in any 

y erroneous. But they do not intend by saying that 

O preclude the appellant, if so advised, from making anv 

application which may be open to him in India to have the 

decree corrected if, in fact, there is any error in the decree, 

having regard to the terms of the judgment. 

6 r pe t‘ 0n this P ° int ’ therefore > must also fail so 
tar as this Board is concerned. 

The result is that the appeal fails on all points, and must 
c ismissed with costs to the 15th respondent, who alone. 
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appeared, and their Lordships will humbly advise His Majesty 
accordingly. . . 


J. c. 

1930 


Solicitors for appellant: Chapman-Walker & Shephard. Raja .of 

Ramnad 

Solicitor for respondent No. 15: H. S. L. Polak. *'• 

Manga lam. 


JAHANDAD and Others (Defendants) . . Appellants: 

J# L, 

AXD 1930 

ABDUL GHAFUR (Plaintiff) Respondent. Junt 17 ' 

ON APPEAL PROM THE COURT OF THE JUDICIAL 

COMMISSIONER, NORTH-WEST FRONTIER PROVINCE. 

Adverse Possession—Uncultivated Land—Government Record—Presumption 
—Onus of Proof—Land Revenue Aot (Act XVII. of 1887), s. 44— Indian 

Limitation Aat (IX. of 1908), Sch. I., art. 144. 

• • 

In 1922 a suit was brought claiming certain , uncultivated jungle 
land, bearing shishan trees of value and grass, on fehfc ground of adverse 
possession during twelve years before suit. Revenue records from 
1895 onwards showed the defendants as being in possession. Much 
oral evidence as to possession was adduced by both parties at the trial, 
but it was unsatisfying. The plaintiff was in a position to appreciate 
the importance of the entries in the records but had not challenged 
them earlier. The Court of the Judicial Commissioner, being of opinion 
that the evidence of acts of possession adduced by; the plaintiff waB 
more worthy of credit than that adduced by the defendants, decreed 
the suit: — 

Held, that the suit should be dismissed, as the plaintiff had not dis¬ 
charged the onus of proof. Under s. 44 of Act XVII. of 1887 the 
entries in the revenue records were to be presumed to be correct, 
and in the circumstances of the case very clear and definite evidence 
was required to rebut that presumption. 

Radhamoni Debt v. Collector of Khulna (1900) L.' It. 27 I. A. 136, 140 
and Kuthali Moothavar v. Pervngatx Kunharaniciit'ty (1921) L. R. 48 
I. A. 395,398. ref erred to as to the nature.of evidence necessary to show 
adverse possession. 

Appeal (No. 68 of 1928) from a decree of the Court of 
the Judicial Commissioner, North-West Frontier Province 
<Fcbruary 3, 1927), reversing a decree of the District Judge of 
Peshawar (July 17, 1924). • 

s • '* J ' ' V - ' ; f 

• Present: Lord Thankertox, Lord Russell of Killowen, 

Sir Lancelot Sanderson, and Bib George Lowndes. 

35 
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The respondent instituted a suit against the appellants 
claiming by adverse possession for twelve years certain land 
wiiich was uncultivated and unassessed, but bore shishan 
trees of considerable value and grew natural grasses useful 
for grazing. 

The District Judge dismissed the suit, but it was decreed 
on appeal to the Court of the Judicial Commissioner. 


The facts appear from the judgment of the Judicial 
Committee. 


1030. May 9, 12, 13, 15. De Gruyther K.C. and Parikh 
lor the appellants. 


Dunne K.C. and Wallach for the respondent. 

The arguments were upon the evidence, reference being 
made to Act XVII. of 1887, Indian Limitation Act, 1908, 
Schedule I., arts. 142, 144, the two cases referred to in 
the judgment, also to Kumar Basania Roy v. Secretary of 
State for India. (1) 

June 17. The judgment of their Lordships was delivered by 

Sir George Lowndes. The Khans of Zaida and Hund 
are owners of adjacent landed estates on the bank of the 
Indus. Near by and situated between two branches of the 
river is an island of waste ground, a portion of which, 
comprising about 20 acres, is covered with shishan trees of 
considerable value. This plot is known as Bela Fakir Buti, 
and now bears survey number 2084, but is unassessed. The 
part of the island in which the Bela lies is just opposite to 
a bungalow belonging to the Khan of Zaida in the village of 
Rana Dheri, and has for long been a subject of dispute between 
the rival estates. Prior to 1875 the Bela, together with most 
of the rest of the island, then bearing Khasra numbers 1—6, 
was entered in the revenue records as the property and in the 
possession of Zaida. In that year the Khan of Hund 
instituted a suit in respect of this area, claiming both title 1 
and possession, and praying that it might be recorded as his 
property. His suit succeeded; it was held that the are 3 

(1) (1917) L. R. 44 I.A. 104, 113. • 
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claimed was part of the Hund estate, and it was ordered 
that the revenue authorities should make the necessary 
entry in the settlement papers. The decree also directed 
possession to be given, but there is no evidence that this 
was done. 

In the present proceedings it is only the Bela that is in 
dispute. It is admitted that it was part of the area covered 
by the decision of the 1875 suit, and it is clear, therefore, 
that so far as the claim of Zaida is based upon title, it 
must fail. 

The real question in the case, however, is whether the 
Khan of Zaida has established a right to the Bela by adverse 
possession. The suit out of which this appeal has arisen 
followed upon proceedings taken under s. 145 of the Criminal 
Procedure Code. In 1922 the Khan of Zaida commenced to 
fell trees on the Bela, and his men were forcibly evicted by 
the Khans of Hund. The Khan of Zaida then applied to the 
District Magistrate under the section above referred to, 
alleging that he was in possession, and praying for reinstate¬ 
ment and protection. The District Magistrate held an inquiry 
and came to the conclusion that ownership and possession 
were with Hund. Thereupon the suit was instituted by the 

Khan of Zaida praying for a declaration of his title and for 
possession. 

Under these circumstances it lay upon him to establish 
affirmatively his adverse possession of the Bela for twelve 
years prior to 1922. The District Judge of Peshawar, by 
whom the suit was tried, held that he had not done so, and 
dismissed his suit. The Judicial Commissioner, on appeal, 
held that he had, and gave him a decree for possession as 
owner. ' The Khans of Hund now appeal to His Majesty in 
Council. The Khan of Zaida is the respondent. 

* * • • • • 4 * 

The possession which the respondent is required to prove 
“ must be adequate in continuity, in publicity, and in.extent 
•to show that it is possession adverse to the competitor”: 
per Lord Robertson, in delivering the judgment qf the 
Board in Radhamoni Deli v. Collector of Khulna. (1) Their 

(1) L. K 27 t A. 136,140. 
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Lordships think that there is special difficulty in establishing 
this in the case of uncultivated jungle land such as the 

Jahandad Bela m dlspute > which produces nothing beyond self-sown 
trees 211(1 a seasonal crop of wild grass: see the remarks 

3hafur. 01 Lorcl Shaw in Kuthali Moothavar v. Peringati 
- Kunharankutty . (l) 


There is, as might be expected in such a case, a mass of 

oral evidence on both sides, most of which is unsatisfying. 

Standing out from it is the evidence of the Government 

records, in which, apparently from 1891, and certainly from 

1895 right down to 1922, when the present dispute arose, 

possession is shown as being with the appellants. It is not 

disputed that these records come within the terms of s. 44 

of Act XVII. of 1887, and, therefore, that the entries of 

the appellants’ possession must be presumed to be true until 
the contrary is proved. 

In the course of the settlement proceedings of 1894 the 
old dispute between the two estates was reopened, and 
the settlement collector ordered all the land except certain 
plots, which admittedly do not include the Bela in dispute, 
to be entered as the property and as in the possession of Hund. 

Tins order was carried out by the records above referred to. 
t is clear that the respondent was a party to and fully 
informed of these proceedings, but he took no steps thereafter 
to establish his title, though his case even now is that his 
possession had continued undisturbed after and in despite 
of the 1875 decree. The patwari of Hund, who had held 
office from 1919, and whose duty it was to inspect twice 
a year every survey number in Ms circle and to enter, 

Wi h other particulars, in whose possession they were, was 
a witness in the ease. In addition to vouching the 
Government records he deposed to . havmg found at his 
biennial inspections prior to 1922 men from Hund in 
possesion of the Bela. The trial judge attached considerable 
weight to his evidence, supported as it was by the records, -f. 
t eir Lordships think that he was right in so doing, and 
at the Judicial Commissioner who disagreed with him on 

(1) R* 48 J,-A. -395, 398. 
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this point failed to appreciate its true significance. Entries 
of possession would be open to the inspection of the 
respondent, who was not merely an educated man, but a 
first-grade District Judge, and their Lordships find it hard 
to believe that if he had in fact been in open and continuous 
possession of the Bela for a number of years, a man of his 
position and experience would have allowed such entries to 
pass unchallenged. This would, their Lordships think, be 
the more remarkable if, as the respondent stated in his 
application to the District Magistrate in 1922, the appellants 
and their ancestors had. been “ incessantly trying to secure 
possession of the Bela from 1875/’ 

Under these circumstances their Lordships must hold 
that it would require very clear and definite evidence of 
possession by the respondent to discharge the onus which 
is upon him. Their Lordships doubt whether the Judicial 
Commissioner approached this question in the right way. 
He seems rather to have thought that where both sides gave 
evidence of possession it was sufficient for him to be satisfied 
that the evidence adduced for the respondent was more 
worthy of credit than that on the other side. He says that 
“ though none of the individual points ” upon which the 
respondent relied “ may be very strong, yet the cumulative 
effect of all of them is sufficient to discharge the initial 
burden of proof which lay upon the plaintiff,” and that 
“ this being so it is for the defendants to show that they have 
maintained their title and have not been excluded by the 
plaintiff.” 

It is impossible for their Lordships to accept this as the 
true criterion in such a case. The only question can be 
whether the respondent has established affirmatively his 
exclusive possession of the Bela for the requisite period 
of twelve years, and this, in their Lordships' opinion, he 
has failed to do. 

Their Lordships have been taken through all the evidence 
upon which the respondent’s counsel relies, and they have 
come to the conclusion that taken with the other facts, to 
which reference has already been made, it falls short of 

vol. Lvn. u 
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establishing his case. The cutting of trees by the respondent 
does not go back beyond 1916, and it is at least noteworthy 
that as soon as felling was planned on any large scale the 
appellants interfered. The marking of the trees to which 
one witness deposes is not even referred to by the respondent 
in his examination, and if it in fact took place may be 
ascribed to no earlier date. The grazing and carrying away 
oi grass and the cutting of firewood could be little more than 
sporadic invasions of a conveniently adjacent jungle. The 
temporary occupation by a fakir with the respondent’s 
permission is of no real significance.- The absence from the 
long tale of witnesses of Shera, who is said to have been 
employed by the respondent for eight or nine years as his 
custodian of the Bela, and whose evidence would have been 
most material, is altogether unexplained. The fact that in 
1911 the respondent succeeded in establishing his title by 
adverse possession to certain cultivated plots on the other 
side of the river which were within the Hund boundary, is 
clearly no evidence of his possession of the Bela. 


Their Lordships think that the trial judge approached 

has examination of the case from the right point of view, 

and that he came to a correct conclusion upon the evidence. 

They think that the decree of the Judicial Commissioner 

should be set aside, and that of the District Judge restored, 

and they will humbly advise His Majesty accordingly. The 

respondent must pay the costs before the Judicial ' 
Commissioner and here. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitor for respondent: H. S. L. Polak. 
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MUKHLAL SINGH and Another ) 

/T1 . 1 Appellants: 

(Plaintiffs) .j 

AND 

KISHUNI SINGH (since Deceased) and ) 

Others (Defendants) ....... j Respondents. 

ON APPEAL FROM THE HIGH COURT AT PATNA. 


Privy Council Practice—Appeal by Special Leave—Dismissal at Rearing for 
Incompetence—Right of Appeal under Code —“ Value of the Subject- 
matter of the Suit”—Code of Civil Procedure ( V. of 1908), .<?. 310. 

In a. 110 of the Code of Civil Procedure, 1908, dealing with appeals 
to the Privy Council, the “ value of the subject-matter of the suit ” 
means the value at the institution of the suit; consequently, mesne 
profits accruing after the date of the plaint cannot be added to the 
value of immovable property in suit for the purpose of showing that 
the value of the subject-matter exceeds Rs. 10,000. 

Gudivada Mangamma v. Maddi Mahalakshmamma (1930) L. R. 57 
I. A. 56 followed. 

Where, on an application made ex parte, special leave to appeal 
had been granted on the ground that there was a right of appeal under 
s. 110 of the Code, but it appeared at the hearing that the appellants 
had not that right, the Board dismissed the appeal as incompetent, 
the respondents having given due notice of the objection. 

Zahid Husain v. Mohammad Ismael (No. 2) (1930) L. R. 57 I. A. 186 
followed. 

Appeal (No. 162 of 1927) by special leave from a decree 
of the High Court at Patna (December 8, 1925) reversing a 
decree of the Subordinate Judge of Shahabad. 

A Hindu widow governed by the Mitakshara transferred 
certain immovable property, purporting to do so as heir of 
her husband, whom she alleged had separated from his joint 
family. The present suit was brought by the appellants, 
members of the joint family, who claimed that there had been 
no separation and that they were therefore entitled to the 
property by survivorship. They claimed possession and a 
declaration of the invalidity of the transfer. They valued the 
property at Rs.6500. The questions arising were questions 

* Present: Viscount Dunedin, Sir John Walus, Sir Lancelot 
Sanderson, Sir Georoe Lowndes, and Sir Binod Mtter. 
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j. G. of fact namely, whether there had been a separation, also 

1930 whether two female defendants were daughters of the 

—— deceased. 

Mukhlal 

jr rcuTTui ThC tnal judge dccreed suit and the plaintiffs were 

Singh. put into P° sse ssion. Subsequently they sued to recover from 
the defendants Rs.3890 as mesne profits; that suit was 
pending at the date of an appeal by the respondents to the 
High Court. The High Court allowed the appeal and dis¬ 
missed the suit; the suit for mesne profits was thereupon 
dismissed also. 


The High Court on March 23, 1926, dismissed an application 
by the plaintiffs for a certificate that the case was a fit one 
ior appeal to the Privy Council. The learned judges held that 
e value of the property in suit being only Rs.6500 there was 
no right of appeal under s . 110 of the Code of Civil Procedure. 


On December 2, 1926, the plaintiffs applied to the Judicial 
Committee for, and obtained, special leave to appeal. The 
ground of their application was that they had a right of 
appeal^ as adding the mesne profits to the value of the 
proper y t e value of the subject-matter exceeded Rs.10,000. 

1930 June 24. Wallach for the respondents. There was 
no right of appeal under the Code; the special leave should 
be rescinded and the appeal dismissed as incompetent. It 

MalmA 1 7 the B ° ard m Gudivada Mangamma v. Maddi 

Mam aks} (1) that the the sub . ect _ matter 

val,! PUrP<5SeS ° f s ' 110 of the C <> d e means the 

orofit 3 he 1 " StltUtlon of the su!t i consequently the mesne 
profits cannot be added to the value which was only Rs.6500. 

special t T, \ Mohammad I*™* (No. 2) (2), although 
P eave had been granted, the Board dismissed the 

thpr? aS mc0mpetent u P° n its appearing at the hearing that 
, Was no nght of a PPeal under the Code and there had 
1 . n ° ° ground for granting it. That course was taken 

f ^ $ rickland v. Grima. (3) The respondents, it is 

ave not, as in Zahid Husain's case (2), put forward 

(1) (1930) L. R. 57 I.A. 56. (2) (1930) L. R. 57 I. A. 186.' 

(3) [1930] A. C. 285. 
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the present contention in their case upon the appeal, but the 
appellants have been informed in writing that the contention 
would be raised at the hearing. 

Dunne K.G. and Hyam for the appellants. The appellants 
have special leave to appeal by Order in Council. That 
leave should not be rescinded in the circumstances of this 
case, which differ materially from those in Zalvid Husain’s 

case. (1) In that case the ground upon which leave was 

granted was that the title to other properties was indirectly 
involved. It was only after two days' argument of the 

appeal that the facts were sufficiently elucidated to show 
that no other property was involved. Further, the respond¬ 
ents were a very numerous body of small proprietors. 
In this case the facts relevant to the right of appeal 

were clear, and leave was granted with full knowledge of 
them. Lord Strickland v. Grima (2) also is distinguishable, 
as in that case there was no right of appeal to the Privy 
Council from the tribunal appealed from. (3) 


J. C. 


1930 

Mukhlal 

Singh 

v. 

Kishuni 

SINGH. 


The judgment of their Lordships was delivered by 


Viscount Dunedin. In this case the question has been 
raised whether the appeal is competent. Special leave to 
appeal was granted on an ex parte application; but it 
has been settled in a judgment of this Board that that does 
not preclude the Board, when the true facts are brought 
before it, from going into the question whether the appeal 
is competent or not: Zahid Husain v. Mohammad Ismael. (1) 
Upon that question the present case seems to be entirely 
covered by another decision of the Board in Gudivada 
Mangamma v. Maddi Mahalakshmamma. (4) Under these 



: (1) (1930) L. R. 57 I. A. 186. 

(2) [1930] A. C. 285. 

(3) It was not pointed oat that 
the petition for special leave in the 
present case being after January 1, 
1926, notice of it was given to the 
respondents or their agents or 
solicitors under the new provision of 
t. 4 of the Judicial Committee Rules, 
1925, and the respondents therefore 

36 


had an opportunity of opposing the 
petition; whereas in the case of 
Zahid Husain (No. 2) the petition 
was in 1923, consequently the 
respondents there would have no 
notice of the petition, unless they 
had entered a caveat under r. 48 of 
the rules of 1908, which they had 
not done.—A. M. T. 

(4) L. R. 57 I. A, 56. 
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J. c . circumstances their Lordships will humbly advise His Majesty 

I930 ‘hat the appeal is incompetent and should be dismissed 

—with costs. 

Mukhlal 

Singh Solicitors for appellants : Barrow , Rogers & Nevill. 

1 ) • 

Singh NI Solicitors for respondents: Douglas Grant & Dold. 


j. C.* 
1930 
June 26 


SHALIG RAM and Others ( Defendants) . Appellants ; 

AND 

CHAR AN JIT LAL (Plaintiff) .Respondent. 


ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, NORTH-WEST FRONTIER PROVINCE. 


Hindu Law — Woman’s Estate—Devise to Widows and Son’s Widow _ Power 

to alienate —“ Waris ”—Absence of Gift over. 

A Hindu testator by his will, after devising a house to his daughter 
for her life, provided that his property should be divided into three 
shares, and that his two widows and the widow of his son, who was 
childless, should be heirs (waris). The will contained no gift over 
upon the death of the widows:— 

Held, that the intention of the testator was to confer upon each of 
Jus two widows and his daughter-in-law full proprietary rights in a 
one-tlnrd share in the residue of his estate with power to alienate. 


Bhaidas Shivdas v. Bai Gulab (1921) L. R. 49 I. A. 1 followed. 
Lamachandra Rao v. Ramachandra Jiao (1922) L. R. 49 I. A. 129 
referred 1 ?©”* 118 Sur ^ mani v ’ Babi Nath Ojha{ 1907) L. R. 35 I. A. 11 


Decree of the Judicial Commissioner, North-West Frontier Province, 
reversed. • 


Appeal (No. 3 of 1929) from a decree of the Judicial Com¬ 
missioner, North-West Frontier Province (July 25, 1927), 

ie\ersing a decree of the Subordinate Judge of Peshawar 
(July 1, 1926). 


The above named respondent and another, since deceased 
and represented by the respondent, brought, a suit claiming 
certain movable and immovable property, as nearest rever¬ 
sionary heirs of one Mul Chand upon the death of his last 
surviving widow Sahib Devi. 

t r.-J* resent 1 l ord Tomlin, Sir Lancelot Sanderson, and Sir George 
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The substantial question arising upon the appeal was 
whether a will of Mul Chand conferred upon his two widows 
.and his daughter-in-law absolute interests, including a power 
to alienate, or only life interests. 

The terms of the will, according to the official translation, 
appear in the judgment of the Judicial Committee. The 
word translated as “ heirs ” in the clause to be construed 
was “ waris.” 


c. 

1930 

SHAL1G l<AM 
V. 

CHARANJIT 

Lal. 


The Judicial Commissioner, by a judgment delivered on 
April 10, 1924, held (reversing the trial judge) that the 
testator’s widows and daughter-in-law took only life interests 
under the will. The case was remitted to be dealt with 
upon other points. The Subordinate Judge made a decree 
allowing the plaintiffs’ claim in part only. Upon an appeal 
the Judicial Commissioner varied that decree by a decree of 
July 25, 1927, now appealed from. 

1930. May 23, 26, 27, 29. Dunne K.C. and Wallach 
for the appellants. Upon the true construction of the will 
the testator’s widows and daughter-in-law took absolute 
interests; the plaintiffs accordingly had no title. The Board 
has held that a devise to a person, including a devise to the 
testator’s widow, as “ malik ” confers upon the devisee an 
absolute interest: LaUt Mohan Singh Roy v. Chukkun Lal 
Roy (1); Fateh Chand v. Rup Chand (2); Bhaidas Shivdas v. 
Bat Guldb. (3) Here the word “ waris ” was used. It has 
been held in Bombay that the use of that word has the same 
effect as where “ malik ” is used: Chunilal v. Bai Mvll. (4) 
The terms of the will were of sufficient amplitude to pass full 
proprietary rights including a power to alienate: Surajmani 
v. Rdbi Nath Ojha(5); Ramachandra Rao v. Ramachandra 
Rao (6); Sariman Chowdhurain v. Shib Narayan Chowdhury. (7) 

It was laid down by Mitter J. in Kollany Kooer v. Luckm.ee 

• • 

Pershad (8) in 1875 that it is not part of Hindu law that a 
gift to a female carries only an interest equivalent to a 

(1) (1897) L. R. 24 I.A. 76. (5) (1907) L. R. 35 L A. 17. 

(2) (1916) L. R. 43 LA 183. (6) (1921) L. R. 49 L A. 129,135. 

(3) (1921) L.R. 47 I. A. 1. (7) (1921) L. R. 49 I. A. 25. 

(4) (1899) I. L. R. 24 B. 420. (8) (1875) 24 S. W. R. 395. 
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j c. widow s estate. That view appears to have been departed 
193 0 from m certain later decisions in India, but has been affirmed 

Shaligram hy the decislons of the Board mentioned. Apart from the 

Charanjit IT! ° f f T ^ qUeSti ° n the wiU shows that 

Lal. testator intended that his widows and daughter-in-law should 

take absolute interests. In the case of his daughter he in 

express terms limited to her life her interest in the house 

devised to her; the earlier will also shows that the testator 

when he so wished limited the interests given to life interests. 

iso provision was made for the devolution of the property on 

the deaths of the widows or the daughter-in-law. 


$ 


Be Gruythcr K.C. and Fortune for the respondent. The 
will should be construed in the light of the ordinary notions 
and wishes of Hindus; among Hindus women ordinarily do 
not take an absolute estate, and a Hindu ordinarily wishes 
that Ins property should remain in his own family: Mahomed 
Shumsool v. Shewukram (1); Radha Prosad Mullick v. 
Rammom Dassx. (2) The use of the word “ malik ” does 
not by itself show an intention to give an absolute estate; 
r marendra Nath Bhose v. Shuradhani Dasi. (3) The decisions 
of the Board referred to for the appellants do not establish 
the contrary. If in Chunilal v. Bai Mull (4) it was held 
that the word “ waris ” meant the same as “ malik ” the 
decision was erroneous. “Waris” means merely “heirs,” 
and the intention of the will was that the testator’s widows 
and daughter-m-law should take such interest as they would 
it they had succeeded upon an intestacy. In Raghunath 
, . Singh v. Deputy Commissioner, Pantabgarh (5) a will, 

y wne a Hindu provided that his nephew should be his 
an successor, was construed as giving him an abso- 
u e estate m spite of certain restrictions in the will, on the 
ground that a male heir takes an absolute estate. It follows 

Th !° f femalG “ as heir ” ca ™s only a life interest. 

, ® ® ct . _ of the dec,slon in Surajmani v. Rdbi Natfi Ojha (6) 
and Bhaidas Shivda-s v. Bai Gulab (7), as explained in 


(2) (1908) L B 2 3 * 35't A a 7, (4) (18 " } L Ll E * 24 B * 420 ‘ 

(3) (1909) M Catw 1 ; £ “ 8 ; m ^ 372 ’ 378 - 

(7) L. R. 49 I. A. 1. 
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Ramachandra Rao v. Ramachandra Rao (1), is that if a gift in 
a Hindu will to a woman is expressed in words wide enough 
to give her an absolute estate, she has a power of alienation 
without further express words. The decisions did not affect 
the authority of earlier decisions in India that a devise to Char an jit 
a woman, more especially if she is the testator’s widow, 
give her only a life interest unless there are express words 
showing a wider intention. Among those decisions are 
Khoonjbekari Dhur v. Premchand Dutt (2); Hirabai v. 
Lakshmibai (3); Sheshayya v. Narasamma (4); Jamna Das v. 

Ramiautar Pande. (5) In any case the will should be con¬ 
strued according to the view of the law at the date when 
it was made. 


Dunne KXJ. replied. 

June 26. The judgment of their Lordships was delivered by 

Sir Lancelot Sanderson. This is an appeal by the 
defendants in the suit against a decree of the Judicial Com¬ 
missioner of the North-West Frontier Province, dated July 25, 
1927, which reversed a decree of the Subordinate Judge of 
Peshawar dated July 1, 1926, and decreed the major portion 
of the plaintiffs’ claim. 


The suit was brought by Hukam Chand and Charanjit Lai, 
alleging that they were the reversionary heirs of one Mul 
Chand and that on the death of his last surviving widow, 
Musammat Sahib Devi, they were entitled to recover possession 
of the properties specified in the plaint, which they alleged 
were in the possession of the defendants, and which were 
originally the ancestral property of the said JHul Chand. 
Hukam Chand died pendente lite and is now represented by 
Musammat Sitan Devi, the second respondent. 

The defendants claim title to the said properties by transfer 
either inter vivos or by will from the said Musammat 
Sahib Devi. 


. .Mul Chand was a Baba or Hindu priest, who lived in 
Peshawar city, and the properties in suit consist chiefly of 


S ^ (3) 0887) I. L. R. n B. 573. 

2) (1880) I. L. R. 5 C. 684. (4) (1899) I. L. R, 22 M 357 

(5) (1904) L L. R. 27 A. 364. * 
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houses in Peshawar city and some revenue-free land near' 
Peshawar, the revenue of which had been assigned by 
Government to a shrine known as Devi Dawara. 

SHAL1G RAM Thc Subordinate j udge who tried the case in the first 

charanjit } ns t ance dismissed the plaintiffs’ suit with costs. 

- The plaintiffs appealed to the Court of the Judicial Com¬ 
missioner, who allowed the appeal and remanded the suit 
to the Subordinate Judge for the decision of certain issues 
which the Subordinate Judge had left undecided. 


On the further hearing on remand the Subordinate Judge 
made a decree in favour of the plaintiffs for possession of 
one-third of the properties numbered 3 and 11, and for 
redemption of the mortgaged property numbered 8, on 
payment of the mortgage money and costs and the amount 
spent in reconstruction of the property after a fire—namely, 
Rs.5749. The suit with respect to the remaining property 
was dismissed. 


The plaintiffs again appealed to the Court of the Judicial 
Commissioner, who made a decree in their favour for possession 
of the properties numbered 1, 2, 3, 4, 6, 10 and 13 with 
jagir—and for redemption of the property numbered 8 on 
payment of Rs.3695. The said sum of Rs.3695 was sufficient, 
in the opinion of the Judicial Commissioner, to cover the 
mortgage money, the interest thereon and the enhanced 
value caused by the reconstruction of the property after the 
fire. The remainder of the plaintiffs’ claim was dismissed, 
and the Judicial Commissioner directed that the plaintiffs 
should recover costs on the properties which they had won 
and pay costs on those which they had lost from and to the 
defendants, who were in possession. 

From this decree the defendants have appealed to His 
Majesty in Council. 

At the hearing of the appeal before the Board the learned 
counsel for the plaintiffs did not rely on the contention of 
res judicata which was raised in the Court of the Judicial 
Commissioner. Their Lordships, for reasons which need not 
be set out, are of opinion that the learned counsel was right 
in adopting that course. 
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The questions in the appeal relate to the wills of Mul Chand, 
and before dealing with the points relating thereto it will be 
convenient to set out the following pedigree, which shows the 
relationship existing between the parties:— 

Baba Thakur Sant. 

I 


J.c. 

1930 

Shalig Ram 
v. 

Charanjit 

LaL. 


Baba Ganl Sham Das. Bai Jai Go pal. 

Baba Mangal Sain. 

I 


Baba Hukam Chand Baba Charanjit Lai 

(Plaintiff 1) (Plaintiff 2) 

(died Dec., 1928). 


Mt. Hukam Devi = Baba Mul Chand 
(died Sept., 1892). | (died July, 1891). 


Mt. Goman 
(died Sept., 
1901). 


Radha Kisban 


Mt. Durgi 
(died 1892). 
Sunder Da* = Mt- Lachhtni 
(predeceased (died July, 1907) 
Mu| Chand). 


= Mt. Sahib Devi 
(died Oct., 1918). 

Mt. Sukh Devi. 

I 

Shalig Ram 
(Defendant 1). 

Badri Nath. 
(Defendant 2). 


Mul Chand died on July 30, 1891. There is no doubt 

that Mul Chand on July 19, 1891, made a will, which was 

duly registered on July 20, 1891. It was alleged by the 

defendants that he made a second will on July 26, 1891 

That will was not registered. 


It was contended on behalf of the plaintiffs that there was 
no proper proof off the second will dated July 26, 1891, and 
it will be convenient to deal with this contention at once. 

A document which purported to be a copy of that will was 
produced at the trial. Both the Courts in India came to 
the conclusion that that document represented’ the will of 
Mul Chand. The original will was alleged to have been 
lost, and their Lordships are of opinion that there was 
evidence which would entitle the Courts in India to arrive 
at the above mentioned conclusion, and they see no reason 
for interfering with their finding in this respect 

r> nlHlfe appeal, therefore, must be considered on the assump- 

both the wills were duly executed by the testator, 
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Mul Chand, and that the terms thereof are contained in the 
two documents on the record. 

The main question relates to the construction of the will 
of July 26, 1891. 

The defendants’ case, stated briefly, was that Mul Chand, 
on the true construction of the will, conferred full proprie¬ 
tary rights on his three devisees—namely, his two widows, 
Hukum Devi and Sahib Devi, and his son’s widow Lachhmi, 
in the shares devised to them. On the other hand, the con¬ 
tention of the plaintiffs was to the effect that on the true 
construction of the will each of the three above mentioned 
ladies was given an estate for life merely and not an absolute 
estate. 


The determination of this question depends upon the true 
construction of the will of July 26, 1891. The earlier will, 
that of July 19, 1891, was relied upon for certain purposes, 
e.g., for the purpose of showing that the testator, when so 
minded, knew how to confer an absolute and a limited 
interest in his property. For the present, however, it is not 
necessary to set out in detail the terms of the earlier will. 


The translation of the material parts of the will of July 26, 
1891, is as follows: “ To-day, 12th Sawan 1948, Sant Baba 
Mool Chand being in full possession of his senses, has recorded 
as follows:— 

“ I (Narinjan Das) have written down from his dictation 
the method of disposal of his estate, his belongings, his orna¬ 
ments and his property to whomsoever it is to be given. 

“Land Revenue recoverable from the zamindars in respect 
of muafi for the last three years (vide the detail given below).” 

The wilt then sets out a detailed description of the various 
properties, both movable and immovable. This is followed 
by a paragraph relating to the testator’s younger daughter 
Durgi and! her mother Sahib, which is as follows: “ Rs.500 
to be kept in deposit for the younger daughter. One house 
known as Bawa Sunderwala to be given to younger Mata 
Sahib Devi, who shall realize the rent thereof, as also* the 
interest on Rs.500. She is the owner during the lifetime 
of the girl. Otherwise no concern. If she lives in the house, 
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whether at Peshawar or Lahore, she will get food! expenses. 
She should maintain herself on presents. If she goes to 
her parents’ house for good, she shall receive rent of the 
house only. Rs.500 shall be kept (in deposit) if it is found 
to. be surplus amount after meeting our expenses.” 

The will then recites that a small house has been gifted 
by the elder Bawa to one Bibi Lali, and that another house 
occupied by Narshingh Das and Shalig Ram Chhiber has 
been given to them. 

Details of the muafi are set out, and then comes the 
important clause, which is as follows: “ As regards the detail 
of shares there shall be three equal shares. Elder Mata, 
younger Mata, and the wife of Sundar Bawa, the three 
persons are the heirs to whatever is left from the property 
after meeting the expenses. The produce of the muafi shall 
be realised by Narshingh Das, Shalig Ram.” The elder 
Mata was Hukam Devi, the younger was Sahib Devi, and 
the wife of Sundar Bawa was Lachhmi. 

The Subordinate Judge held that Mul Chand by his will 
had bestowed absolute ownership in the residue of his estate 
on his widows and daughter-in-law Lachhmi. 

The Judicial Commissioner held that under the will of 
July 26, 1891, the widows and Lachhmi took a limited 
interest only. Hence this appeal by the defendants. 

The intention of the testator must be gathered from the 
terms of the will, reading it as a whole, and not much assist¬ 
ance is to be gathered from the numerous cases which were 
cited to the Board, and in which the terms of the wills under 
consideration differed from the terms of the will in the 
present appeal. 


t 


■f* 


It is, however, desirable to observe that at one time it was 
held by some of the Courts in India that, under the Hindi: 
Law, in the case of immovable property given or devisee 
by a husband to his wife, the wife had no power to alienate 
unless the power of alienation was conferred upon her ir 
express terms. 

'i .![. • ; 

Tt h “ teen held by decisions of this fy^d. that that pro¬ 
position was not sound, .*ai*dj Jhat ;i < jj If words were used 

37 


J. c. 

1930 

Shalig Ram 

v. 

Charanjit 

Lal. 
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conferring absolute ownership upon the 'wife, the wife enjoyed 
the rights of ownership without their being conferred by- 
express and additional terms, unless the circumstances or 
the context were sufficient to show that such absolute owner¬ 
ship was not intended.” See Bhaidas Shivdas v. Bai 
Gulab. (1) See also Ramachandra Rat) v. Ramachandra 
RaO (2), where the decision in SurajmarU v. Rdbi Nath Ojha (3) 
is referred to and explained. 


In their Lordships’ opinion, the* intention of the testator 
in this case was to confer upon each of his two widows and 
his daughter-in-law Lachhmi full proprietary rights in a 
one-third share of the residue of the estate comprised in liis 
will of July 26, 1891. 


Their Lordships have arrived at this conclusion on con¬ 
sideration of all the terras of the will. 


It is material to notice that the testator nominated as 
his heirs not only his two widows, but also his daughter-in- 
law Lachhmi; that all three were put in the same category 
as “ heirs,” and that the words used in conferring the gift 
arc sufficient to confer full rights of ownership. 

The will contained no provision for dealing with the 
properties after the deaths of the three devisees, and in their 
Lordships’ opinion there is nothing in the circumstances or 
in the context to indicate that it was the testator’s intention 
to limit the estate of any of the three persons to a life estate 
or to a limited estate similar to a “ widow’s estate ” under 
the law of inheritance. 

Their Lordships therefore are unable to adopt the con¬ 
struction placed on the will by the learned Judicial 
Commissioner, rr 


This decision is sufficient to dispose of the appeal and it 
is not necessary for their Lordships to deal with the further 
question whether there was valid necessity for some of the 
transfers by Sahib Devi as alleged by the defendants. 

The result is that the appeal must be allowed and the 
decrees of the Judicial Commissioner must be set aside and 

(1) L. R. 49 r. A. 1, 7. . ’ , (2) ,L. B. 49 I. A, 129, 135,. 

(3) L. E. 35 I. A. 17. . 
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the decree of the Subordinate Judge, dated October 17, 

1922, by which the plaintiffs’ suit was dismissed, must be 
restored. 

The plaintiffs must pay the costs of the defendants in 
this appeal and in the Courts in India. 

Their Lordships will humbly advise His Majesty 
accordingly. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondent: Kimber Bull , Howland, Clappe 
& Co. 


JAGMOHAN . SINGH 

(Plaintiffs) 


and Another 


Appellants ; 


AND 


. Respondents. 


Sftl NATH anp Others (Defendants) 

ON APPEAL FROM THE CHIEF COURT OF OUDH. 

Hindu Law WOman’s Estate—Gift of immovable Property to Wife _ Dole’s 

. Power of Alienation—Oonstructfon of Deed—" All rights held by me 
.. - Prom generation to generation.” 

* • • • 

A deed of gift of immovable property by a Hindu to his wife impliedly 

•" UR< * her VOwer * alienat « the property if the terms of the 

deed ay? sufficient tp confer upon her absolute ownership, and the 
circumstances and context do not show a contrary intention. 

• • 0 m m 0 

.A Hindu executed a deed by which, after stating that he had no 
male issue, he made a gift of his zamindari to his wife, with all rights 
Md ty lum, to be jjoye4 by her generation after generation, free from 
ajy claim or lpterference by his hairs or eq-sharers. After his death 
she sold part of the property: — 

Held, that the sale waa valid. 1 

Shahg Earn v. Charmjit Lai (1930) supra, p. 282, and Bhaidas Shiv 
r to* v. Bai Gylab (1921) L. R. 49 I. A. 1 followed'. The judgment i'nthA 

latter case w « • Wf qualified by the qfeaeryetian in Barnachandra 

Bao y. Bqmaohandra Boo™ 1?22)L.k 49 LJL129, 1 $ 5 of 
1 ** Swajmani v. BaJn Noth Djha L. R. 35 L A. 17. (V 

P..,.; *: £ -J. ;_-1 ... ( r.* ; .. » 

'Premi a* *efhM s Ywoom- Dunedin, Bib John Wallis, Sib LanoRlot 
BahmhpW, Bib «mw Lowndes, and Su Rmoo'Minos,, who died before 
the judgment was delijjwedr-flawily; on July %0/ 4030. 
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J. C* 
1930 
y«/^22. 
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The words “from generation to generation” have come to have almost 
a technical meaning in many parts of India as conveying a heritable 
and alienable estate. 

Decree affirmed. 

Appeal (No. 124 of 1928) from a decree of the Chief Court 
of Oudh (December 13, 1927) affirming a decree of the 
Subordinate Judge of Fyzabad (January 29, 1926). 

The appellants, as reversionary heirs of Gaind Singh, who 
died in 1880, sued for possession of immovable property 
in Oudh which had been sold by Gaind Singh’s widow 
Agind Kuar in 1881 and had passed to the respondents. The 
sole question arising was whether a deed of gift executed by 
Gaind Singh in favour of Agind Kuar in 1877 conferred 
upon her a power to alienate the property. 


The terms of the deed are fully set out in the judgment 
of the Judicial Committee. 


The Chief Court of Oudh, affirming a decree of the 
Subordinate Judge, dismissed the suit, holding that the 
deed conferred a power to alienate the property. 

1930. June 26. De Gruyther K.C. and Jopling for the 
appellants. The deed of gift should be construed according 
to the ordinary notions of Hindus in relation to property. 
Under Hindu law a gift by a husband to his wife of immovable 
property confers on her only the right to enjoy possession 
of it and not a power to sell or make gift of it, in the absence 
of an express power of alienation: Mayne’s Hindu Law, 
para. 664. No power to alienate was given expressly, although 
it was in deeds of gift which Gaind Singh executed in favour 
of his daughters earlier. The Board no doubt has held that 
a power to alienate can be inferred if the words of gift are 
of sufficient amplitude: Surajmani v. Rabi Nath Ojha (1) 
(which was explained in Ramachandra Rao v. Ramachandra 
Rao (2)); Fateh Chand v. Rup Chand (3); Bhaidas Shivdas v. 
Bad Gulab (4); Sasiman Chowdhurain v. Shib Narayan 
Chowdhury. (5) But in all the cases in which it has been 

(1) (1907) L. R. 35 I. A. 17. ■ (3) (1916) L. R. 43 I. A. 183. 

(2) -(1923) L. R. 49 I. A. 129, 135. (4) (1921) L. R. 49 I. A. 1. 

. (5) (1921) L. R. 49 1. A. 25. ' 
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so held the words used were “maliq” or “ maliq-o-qabiz, ” 
or “maliq with full proprietary powers.” 

[Sir George Lowndes. In the judgment in Shatig Ram v. 
Charamjit Lai (1) just delivered the word used was merely 
“waris” (heir).] 

It is conceded that the deed gave the widow a heritable 
estate, but it does not appear that she was to have any 
right to alienate. Mayne’s Hindu Law, 7th ed., para. 397, 
states: “Gifts by a husband to his wife of immovable 
property, even though accompanied by express words of 
inheritance, are not alienable unless distinctly declared to 
be so. ” 

[Sir John Wallis. A different view is expressed in the 
9th ed., paras. 396, 397.] 


J. C. 
19’0 

JAGMOHAN 

Singh 

V . 

Sri Nath. 


Dunn e K.C., Dube , and A. P. Sen for the respondents were 
hot called upon. 

July 22. The judgment of their Lordships was delivered by 

Sir George Lowndes. In this appeal the Board have 
again to consider a question which has been discussed under 
different guises in a number of cases within the last few years 
—rnamely, whether, under Hindu law, a woman taking 
immovable property by gift from her husband has power to 
alienate it. 


The most recent decision on the subject is in Shalig Ram v. 
Charanjit Lai (1), which cited and followed the judgment of 
Lord Buckmaster in Bhaidas Shivdas v. Bai Gulab. (2) 
Reference was also made to Ramachandra Rao v. Rama - 
Chandra Rao (3), in which Lord Buckmaster made certain 
remarks explanatory of the decision in Surajmani v. Rabi 
Nath Ojha (4), another case in which a widow’s power of 
alienation had been called in question, but their Lordships 
have no doubt that these remarks were not intended to 
qualify in any way the pronouncement in Bhaidas Shivdas v. 
Bai Gulab. There is also an exhaustive judgment of 
Sir John Edge in Sasiman Chowdhvrain v. Shib Narayan 

(1) (1030) aupra, p. 282. (3) L.R. 49 I.A. 129, 135. 

(2) L.R. 49 I.A. 1. (4) L.R. 35 I. A. 17. 
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Chowdhiu’y (1), to which Lord Buckmaster was a party 
and which was heard a few days only after Bhaidas 
Shiv dm ’ case. 

Under these circumstances their Lordships feel that the 
doctrine upon which the decision of the present appeal 
depends is so well established that no further discussion of 
the authorities is required. 


If, as in the present case, the donor does not confer upon 
the lady express power of alienation, such power may never^ 
theless be deduced from the terms of the gift if the words 
used are sufficient to confer upon her absolute ownership, 
unless the circumstances or the context show that such 
absolute ownership was not intended. There is, their 
Lordships think, no magic in the use of any particular word 
or form of words; the document must be construed as a 
whole, and its fair import deduced in the ordinary way, and 
if the conclusion come to is that it confers the estate out 
and out with no reservation, the right of alienation will be 
included just as much as any of the other incidents of owner¬ 
ship, and just as much where the gift is to a female as where 

it is to a male. 

• 

In the present case, one Gaind Singh executed a deed of 
gift dated May 7, 1877, in favour of his wife Musainmat 
Agmd Kuar. The subject-matter of the gift was part 
of an estate in Oudh known as Bhiti Risalpur, of which 
Gaind S.ingh was the proprietor. He had no son and had 
already made over other considerable portions of his estate 
to his two daughters. After her husband’s death, Musammat 
Agmd Kuar by a sale deed of September 8, 1881, transferred 
a portion of the property to one Chedi Ram Misr, whose 
interest is now represented by the respondents. The sole 
question raised for determination by their Lordships is 
whether she had power so to do. The appellants claim as 
the ultimate reversioners to whom the property would pass 
if the alienation was invalid. 

The deed of gift is in the following terms:— 

“I am Gaind Singh, son of Nokhe Singh, caste Chhattri 

(1) L.R. 49 I.A. 25. ■ • • 
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Bate, resident of Mauza Mareman, Pargana Pachhamrath, 
and Seerdar and Taluqdar of Bhatti, pargana Tanda, district 
Fyzabad. 

“Whereas the entire village Fatehpur and half of village 
Nau Sanda constitute my zamindari Haqiat without any 
co-parcenership which are in my exclusive possession, having 
been granted by the Government as reward for my loyalty, 
and I am in proprietary possession and enjoyment thereof 
up to the time of the execution of this deed; whereas I am 
now old and no reliance can be placed on this borrowed life; 
whereas I am afraid that this estate might be destroyed 
after me as I have no male issue and whereas Musammat 
Agind Kuar is my lawfully wedded wife besides whom I have 
no other co-sharer and co-parcener, so, with a view to safe¬ 
guard the aforesaid property, I, while in the enjoyment of 
sound health and unimpaired intellect, without reluctance 
and coercion, have specifically gifted the zamindari in the 
aforesaid Villages with all the original and accreted rights, 
cultivated and uncultivated lands, seer, saer, jalkar, bankar 
and all the rights held by me, to my wife Musammat Agind 
Kuar, and I do hereby covenant and reduce to writing that the 
said lady shall, generation after generation, remain in 
possession and enjoyment of zamindari Haqiat in the said 
villages on payment of the Government revenue. Now, 
after the execution hereof, if I or any one of my heirs and co¬ 
sharers lays any sort of claim to the aforesaid property against 
the donee, the same shall be deemed false and untenable by 
the powers that be. With the exception of the lady-donee, 
no one else shall have any power of interference and meddling 
With regard to the gifted property. 

“Wherefore these few presents have been reduced to 
writing by way of a specific deed of gift, so that it may serve 
as an authority and be of use when required.” 

Their Lordships have no doubt that reading this deed 
as a whole it must be construed as conferring upon Musammat 
Agind Kuar an absolute estate in the property. Both the 
Courts in India by whom the case was heard came to the same 
comauaion, and their Lordships think it unnecessary therefore 

x 2 
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to discuss the document in detail. They would, however, 
remark that not only does the donor transfer to her all Lia 
rights in the property, but he says that she is to remain in 
possession and enjoyment of it “from generation to genera¬ 
tion,” words which have come to have almost a technical 
meaning in many parts of India as conveying a heritable 
and alienable estate: 7 lam Lai Mookerjee v. Secretary of 
State for India (1) ; LaUt Mohun Singh Roy v. Chukkan 
Lai Roy. (2) 


In their Lordships’ opinion the appeal fails and should be 
dismissed with costs, and they will humbly advice His 
Majesty accordingly. 


Solicitors for appellants: Watkins <£ Hunter. 


Solicitor for respondents: H.S.L. Polak. 


j. c.* RAJENDRA PRASAD BOSE and Another ) 

1930 (Plaintiffs). j Appellants; 

June 26. . . AND 

GOPAL PRASAD SEN (Defendant) . . Respondent. 

ON APPEAL FROM THE HIGH COURT AT PATNA. 

Hindu Law — Adoption—Authority to adopt—Widow having Authority to 
adopt with Permission of Husband’s Father—Death of Husband’s Father 
—Construction—Condition Precedent—Construction of Vernacular Docu¬ 
ments—Official Translation. 


A Hindu governed by the Dayabhaga died in 1869 having executed 

a deed by which, after stating that it was necessary for him to have 

an adopted son to inherit his zamindaris, he authorized bis wife, then 

thirteen or fourteen years of age, to adopt his half-brother, and, if there 

was (as was the case) an obstacle to her doing so, then to adopt whom 

she wanted with the permission of his (the husband’s) father, and to 

put the adopted son into possession. The widow made an adoption 

m 1885 without the permission of her father-in-law, who had died in 
1873:— 


to 


Held, that as the paramount intention shown by the deed was not 
obtain the spiritual benefits arising from an adoption but to have a 


* Present: Lord Thankerton, 
Binod Mitter. 

(1) (1881) L.R. 8 I.A. 46, 61. 


Sir George 


LowNj 


and 


Sir 


(2) (1897) L.R. 24 I.A. 76,88. 
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son to inherit, the permission of the father was a condition precedent, 
and the adoption accordingly was invalid. 

A power to adopt must be exercised strictly in accordance with its 
terms, and the rules prevailing in England as to the construction of 
powers are applicable thereto. 

Chowdhry Pudum Singh v. Koer Oodey Singh (1869) 12 Moo.I.A.350, 
354 and Amrito Lai Dutt v. Surnomoye Dasi (1900) L. R. 27 
I.A. 128 followed. 

In construing a document, whether in English or the vernacular, the 
fundamental rule is to ascertain the intention from the words used; 
the circumstances are to be regarded, but only to show the intended 
meaning of the words used. The outlook and social customs of an 
Indian, and the fact that documents in the vernacular are often expressed 
in loose and inaccurate language, are circumstances to be regarded 
for that purpose, and thus sometimes a meaning more extended or 
restricted than the literal meaning may have to be given to particular 
words in vernacular documents provided the context justifies doing so. 

Venkata Narasimha Appa Row v. Parthasarathy Appa Row (1913) 
L.R. 41 I.A. 51, 70 to 72 referred to. 

The practice of the Judicial Committee is to accept an official 
translation as correct. 

Sasiman Chowdhurain v. Slab Narayan Chowdhury (1921) L.R. 
49 I.A. 25, 32 followed. 

Appeal (No. 112 of 1929) in forma pauperis from a decree 
of the High Court (December 16, 1927) affirming a decree of 
the Subordinate Judge of Cuttack (August 6, 1923). 

The appellants instituted a suit against the respondent 
claiming certain property as reversionary heirs of Ram Oopal 
Bose, who died in 1869, upon the death of his widow in 1920. 
The respondent’s father, since deceased, had been adopted in 
1885 by the widow who purported to act under an authority 
to adopt executed by her husband. The property in suit had 
been inherited by the mother of Ram Gopal Bose and Lad 
descended from her to him. It was not disputed upon the 
appeal that the authority to adopt was a genuine document, 
and that the adoption had been made in fact, the only question 
now raised being whether it was a valid exercise of the power 
conferred. 

The facts appear from the judgment of the Judicial 
Committee. 

The Subordinate Judge dismissed the suit, holding that the 
adoption was valid. In his view the evidence showed that 
Golak Proaad was advised that there was an obstacle to the 
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adoption of Chema, and that thereupon he gave the widow a 
general permission to adopt a stranger. The view that he 
gave a general permission, however, was disapproved on appeal 
to the High Court, and was not raised upon the present appeal. 

The High Court affirmed the decree dismissing the suit. 
The learned judges (Ross and Wort JJ.) delivered separate 
judgments substantially to the same effect. They were of 
opinion that the question whether there was an obstacle to 
the adoption of Chema within the meaning of the deed 
depended upon whether at the time there was a recognized 
prohibition or at least a bona fide doubt as to its validity, 
and not upon later decisions, including those as to whether 
a Bengal Kaj'astha belongs to the regenerate castes. As 
Golak Prosad had taken legal advice and received an adverse 
opinion there was an obstacle within the terms of the 
authority. In their view the primary intention of the deed 
was that an adoption should be made, and that therefore 
effect should be given to the adoption of 1885 even though 
the permission of Golak Prosad could not be obtained, as he 
was dead. 


1930. June 2, 3. Wallach for the appellants. The 
adoption of the respondent’s father was invalid. There was 
no obstacle according to the shastras to the adoption of Chema. 
Hindu law permits the adoption of a half-brother; even if 
it does not in the case of the regenerate castes, the parties 
were Bengali Kavasthas, and as such were, it is submitted, 
Sudras. Secondly the permission of Golak Prosad was a 
condition precedent to the adoption made, and it was not 
obtained. 


[Their Lordships said that there were concurrent findings 
that Golak Prosad had legal advice that an adoption of Chema 
would be invalid, and in their view that was an “obstacle” 
within the meaning of the deed whether the advice was 
correct or not; the only contention which could be argued 
was therefore that last mentioned by counsel.] 

The power to adopt was in terms restricted to an adoption 
with the permission of the husband’s father. Ihe Board 
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• • , 

held in Amrito Lai Dutt v. Surnomoye Dasi (1) that an 
authority to adopt could be restricted by requiring the consent 
of a particular person, and that if that consent cannot be 
obtained owing to the death of that person the authority 
cannot be exercised. It is well established that an authority 
to adopt must be strictly pursued; Chowdhnj Pudum Singh v. 
Koer Oodey Singh (2); Mutsaddi Lai v. Kundan Lai (3); 
Sitabai v. Bapu Anna PatAl. (4) In English law the donee 
of a power to be exercised with the consent of a named person 
cannot exercise the power after that person’s death. The 
terms of the deed did not indicate that the primary object 
was to secure an adoption for the spiritual benefits arising 
to the husband, and it in clear terms made the permission 
a condition. The principle applied in Suryanarayana v. 
Ramanna (5) consequently does not apply here. 

t)a Grwyther K.C. and Hyam for the respondent. The deed 
should be construed according to the ordinary notions and 
wishes of a Hindu: Mahomed Shumsool Hooda v. 
Shewukram. (6) The primary motive of a Hindu in giving 
his widow a power to adopt is to secure spiritual benefits, and 
the deed should not be read so as to defeat that object: 
Suryanarayana v. Ramanna. (5) That consideration parti¬ 
cularly applies here, as the deed shows that the husband 
kfaew that he was in extremis. The permission of his father 
was not intended to be a condition precedent or as necessary 
when owing to his death it could not be obtained. Had 
permission been capriciously withheld during his life the 
widow could have adopted. The Subordinate Judge trans¬ 
lated the important Words “with the opinion (or approval) 
of my father ; it is submitted that that was the true intent. 

Wallach replied. 

June 26. The judgment of their Lordships was delivered by 

Sir Binod Mitter. This is an appeal from the decree of 
the High Court of Judicature at Patna, dated December 16, 
1927, which affirmed a decree of the Subordinate Judge at 

' (1) (1900) L.R. 27 I.A. 128, 134. (4) (1920) L.R. 47 I.A. 202. 

(2) (lfc69) It Moo.I.A. 350, 354. (5) (1905) L.R. 33 I.A.* 145. 

(3) (1906) L,R. 33 I.A-. 55, 5t. (0) (1874) L R. 2 I.A. 7, 14; 
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Cuttack, dated August 6, 1923, and dismissed the plaintiffs' 
suit with costs. 

The following is the genealogical table of the family of 
Ram Prosad Bose, and the parties to the litigation claim to 
be his heirs. 

Unamoyee = Golak Prosad (died October 26, 1873) = Alhariini Dasi 
(1st wife), j | (2nd wife). 

1 I 

Ram Prosad Bose = Alhadini alias Gaogamor-i 

(died Feb. 16, 1869) (died Stpt. 7. 1920) 


i j i I 

Gobinda Prosad Saranda Prosad Binode Prosad Sonaton Prosad 
(deed. plff. No. 1) (plff. No. 2). (plff. No. 3 ) (deceased) 
Rajendra (plff. No. I.) 

Ram Prosad Bose executed a will and also an anumatipatra 
in favour of his wife Alhadini Dasi on February 16, 1869. 

Alhadini Dasi, the widow, adopted one Krishna Prosad in 
the year 1885, and he died in 1909 leaving the respondent 
his only heir in possession of the properties claimed by 
the appellants. Alhadini died on September 7, 1920, and the 
present suit was instituted by the appellants against the 
respondent on April 25, 1921, praying for a declaration that 
the adoption of Krishna Prosad was invalid, and for the 
recovery of the properties in possession of the respondent 
and other incidental reliefs. 


There is no dispute now about the valid execution of the 
will or the anumatipatra, nor is there any dispute that 
Krishna Prosad was in fact adopted, and that all necessary 
and proper ceremonies were performed at his adoption. 

Ram Prosad belonged to a Kayastha family, and was 
governed by the Bengal School of Hindu law, and the widow 
therefore could only adopt in terms of the anumatipatra, 
provided the same remained effective at the date of the 
adoption. 

The following is the official translation of the anumati¬ 
patra :— 

“Anumatipatra executed by Ram Prosad Bose in favour 

of Alhadini Dasi. 

“This anumatipatra is executed by Ram Prosad Bose of 
Bhogmadhab, Ph. Jajpur, District Cuttack, at present of 
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Bichargunj, Ph. Sunhat, District Balasore, to the effect 
following: That as I was taken ill with purging and vomitting 
yesterday, I found that it was not likely that I should live. 
In the circumstances I find that it is necessary that I should 
have an adopted son or a snehaputra, (to inherit) the zamin- 
daris, etc., the movable and immovable properties, which I 
have in Balasore and Cuttack. Hence in sound mind and out 
of my own free will I execute this anumatipatra in favour of 
my wife Alhadini, alias Gangamani Dasi, to the effect that 
she will take an adopted son, that is, she will adopt my father’s 
youngest son. At present he is called by the name of Chema. 
She will take him in adoption and deliver him possession of 
the aforesaid property on my death. If there be any obstacle 
to take him in adoption according to the shastras, then he will 
be made a snehaputra or she may adopt anyone else whom 
she wants, with the permission of my father, and deliver him 
possession as written above. To the above effect I execute 
this anumatipatra that it may be of use when necessary. 
D|16-2-1869, corresponding to 7th Falgun 1276.” 

The learned Subordinate Judge, in his judgment, translated 
the vernacular word ‘‘matanusara” as ‘‘according to the 
opinion or advice,” but the official translation of the aforesaid 
word is “with the permission.” 

Ross J., in his judgment, accepted the official translation 
in its entirety, and the other learned judge substantially did 
the same. The practice of their Lordships’ Board is to accept 
the official translation as correct (Sasiman Chowdhurain v. 
Shift Narayan Chowdhury (1)), and their Lordships must 
decide this appeal on the official translation. 

Both the Courts below have held that there was an 
obstacle to take Chema, the testator’s stepbrother, in 
adoption, and their Lordships see no reason to differ from 
that view. 

The substantial question before their Lordships for decision 
is whether on the true construction of the anumatipatra, on 
the death of Golak Prosad, the power to adopt given to the 
widow by Ram Prosad came to an end. 

(1) (1921) L.B. 49 I.A.' 25, 3l'. 
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In England, as also in India, even where a document is 
executed in vernacular, the fundamental rule of construction 
is the same. The duty of the Court is to ascertain the 
intention from the words used in the document. The Court 
is entitled and bound to bear in mind surrounding circum¬ 
stances, but the Court does that only to ascertain the real 
intention of the executant from the words used by him. The 
surroundings of an Indian, his manners, his outlook pro¬ 
ceeding from different religion and social customs, are often 
different from those of an Englishman. Ordinarily documents 
executed by an Indian in his own language, particularly 
without any professional aid, are often expressed in loose and 
inaccurate language. All these considerations have to be 
borne in mind, and sometimes by reason of these aforesaid 
circumstances a more extended or restricted meaning may have 
to be given to particular words than their exact literal meaning 
permits, provided always that the context justifies it. In 
short, the Court is entitled to “put itself intp the testator’s 
armchair.” Once the construction is settled, the Court is 
bound to carry out the intention as expressed and no other. 
The rules of construction were clearly laid down by the Board 

in Venkata Narasimha Appa Row v. Parthasarathy Appa 
Row. (1) 


It is true that the paramount intention that often actuates a 
husband to empower his wife to adopt a son to him is religious, 
for, according to Hindu religion, the adopted son is able to 
confer on him at stated intervals spiritual benefits in a much 
higher degree than his brothers or any other near agnatic 
relations. On the other hand, sometimes a husband mainly 
from secular motives empowers his wife to adopt a son or 
sons to continue his line of ancestors and to inherit his property 
and keep up his own name: see Mayne’s Hindu Law, 6th ed.,' 
p. 134. Generally both motives induce the husband to 

empower the wife to adopt a son to him, and whether the 

• • • * 

paramount intention is religious or secular has to be ascer¬ 
tained from the language of the anumatipatra, bearing in 
mind the various facts to which their Lordships have referred. 


(1) (1913) L.R. 41 I.A, 51, 70,-72. 
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It is well established law in England that when a power is 
given to be executed with the consent of a person, and that 
person dies before the power is executed, the power comes to 
an end. 

Their Lordships see no reason why, subject to what they 
have said, the ordinary rule as to construction of powers 
which prevails in England should not be applicable to the 
construction of an anumatipatra executed in India. Their 
Lordships are fortified in their view by the observations of 
the Board in the case of Amrito Lai Dutt v. Surnomoye Dasi. (1) 
Their Lordships find from the document that the paramount 
intention was to have an adopted son to inherit the zamin- 
daris. Instructions were given that the properties not disposed 
of by the will should be made over to the adopted son. The 
anumatipatra nowhere suggests that the adoption was to 
secure the spiritual benefit of Ram Prosad. 
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It is important to bear in mind that Ram Prosad could not 
have been married many years before the anumatipatra was 
executed, and his wife was then only thirteen or fourteen 
years of age. It is unlikely that he could ever have wished 
that his girl wife should have an unrestricted choice in the 
selection of his adopted son to the extent of allowing her to 
bring a stranger to inherit his property. 


In their Lordships’ opinion the words “with the permission 
of my father” created a condition precedent to the exercise 
of the power of adoption certainly during the lifetime of the 
father, and there is no reason for holding that the words 
are to have a different effect after the death of Golak. It is 
well established law in India that authority given to a wife 
to adopt has to be strictly pursued: Ckowdthry Pudaim Singh v. 
Koer Oodey Singh (2); Surendrakeshav Roy y. Doorgasvndari 
Dassee. (3) 



Their Lordships therefore hold that on the death of Golak 
the power to adopt came to an end. 

Counsel for the respondent argued that in order to give 
effect to the true intention of Ram Prosad the words “if 

(1) L.R. 27 I.A. 128, 134. (2) (1869) 12 Moo.I.A. 350, 356 

(3) (1892) L.R. 19 I.A. 108, 122. 
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possible” should be added after the -words “with the 
permission” in the anumatipatra. Their Lordships are unable 
to accept this contention, and they are of opinion that the 
appeal should be allowed, and there should be a decree for 
ejectment against the respondent with mesne profits from 
the death of Alhadini to the date when possession is delivered 
to the appellants. The plaintiffs are also entitled to the 
declaration that Krishna Prosad was not the adopted son of 
Ram Prosad. 


The appellants were unsuccessful in most of the issues 
raised by them, and in their Lordships’ opinion each party 
should bear his or their costs in the Courts below, but the 
appellants should have such costs of this appeal as they are 
entitled to as appealing in forma pauperis. They will therefore 
humbly advise His Majesty accordingly. 

Solicitors for appellants: W.W.Box & Co. 

Solicitors for respondent: Barrow, Rogers <& Nevill. 
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NARAYANASWAMI AYYAR and Others 
(Defendants') . 

AND 

RAMA AYYAR and Others (Plaintiffs) 


Appellants; J. c.* 

1930 
June 30. 

Respondents. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Hindu Law — Widow—Relinquishment of Estate—Intervening reversionary 
Interest of Daughters—Structures erected on another’s Land—Belief in 
Validity of Title —Transfer of Property Act (IV. of 1882), s. 51. 

A transfer by a Hindu widow of her husband’s estate to two sons of 
daughters cannot be justified as a valid surrender or relinquishment 
of the estate if at the time of the transfer the daughters are alive and 
have reversionary interests, and are not proved to have consented to 
the transfer; it was not necessary to consider whether consent by 
them would validate the transfer. 

Decree affirmed giving a transferee, who had effected improvements 
believing in good faith that lie was owner, the alternative rights men¬ 
tioned in s. 51 of the Transfer of Property Act, 1882, and in respect of 
> i approvements effected at a later date, at which he hacT not proved that he 

so believed, liberty to remove the materials subject to conditions. 

Rangaswami Gounden v. Nachiappa Gounde n (1918) L. R. 46 I. A. 72 
referred to. 

ArpEAL (No. 1 of 1928) from a decree of the High Court 
(October 15, 1925) reversing a decree of the Subordinate 
Judge of Mayavaram (September 30, 1921). 

The principal respondents, as reversioners of their 

grandfather after the death of his last surviving daughter 

who was their mother, sued the appellants, alleging that 

an alienation in 1867 of their grandfather’s property by his 

widow to the sons of his daughters was invalid, and 

claiming possession. The principal defendants by their 

written statements pleaded that the alienation was binding 

as a surrender of the estate, and that it had been accepted 

and acted upon by all the surviving members of the family 

• * 

including the plaintiffs; alternatively they alleged that they 
pf* had made improvements to buildings upon the alienated 
land ift the bona fide belief that they were owners, and were 

* Present : Lord Thankerton, Sir Lancelot Sanderson, and 
Sir George Lowndes. 
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entitled to compensation under s. 51 of the Transfer of 
Property Act, 1882. 

The Subordinate Judge dismissed the suit, holding that 
the alienation was valid as a surrender to all the grandsons* 
also as a family arrangement made bona fide. 

Upon an appeal by the plaintiffs to the High Court the 
judgment of the Court was delivered by Ramesam J. 
Reilly J. concurring, on August 15, 1924. The learned 

judges held, for reasons which appear from the judgment of 
the Judicial Committee, that the alienation was not valid 
as a surrender by the widow, also that it could not be 
justified as a family arrangement. They remitted the case 
for findings as to the claim for compensation, and upon the 
findings made a decree setting aside the judgment, and decreeing 
that the defendants were entitled to Rs.5800 compensation 
in respect of the improvements made in 1898, that the 
plaintiffs, within a time to be fixed, should either pay that 
sum and take the, land and buildings, or sell the land to the 
defendants for Rs.1500, the agreed value of the land, and that 
if the improvements made by the defendants in 1903 could 
be definitely 'ascertained and could be removed without 
diminution in the value of the remainder, the defendants 
should be at liberty to remove them within a month of it 
being so ascertained. 

1930. May 15,, 16. Z>e Gruyther K.C. and Narasimham 
for the appellants. The transfers of 1867 were valid 
surrenders of the estate. Although the daughters did not 
join in the transfers the evidence shows that they acquiesced 
in them; the effect was that their reversionary interests were 
included in the transfer. Although the transfers were only 
to the eldest son of each daughter the evidence shows that 
the intention was that all the grandsons should benefit. 
Reference was Made to NobokisHore Sarma Roy v. Hari Nath 
Sarma Roy (1); Rangasami Gounden v. Nachiappa Goundou (2): 
Sureshwar Misser v. Maheshrarvi Misrain (3); knd on the 

(1) (1884) I. L. R. 10, a 1102. , (2) (101.8) L. R. 46 I. A. 72. 

(3) (1920) L. R. 47 I. A. 233. - ^ 



VOL. LVIL] 


INDIAN APPEALS. 


307 


question of compensation, which it was contended was 
insufficient, to the Transfer of Property Act, 1882, s. 51; and 
Vallabhdas Naranji v. Development Officer, Bandra. (1) 

Dube for the respondents Nos. 1 to 4 was not called upon. 

June 19. The judgment of their Lordships was delivered by 

Sir Lancelot Sanderson. This is an appeal by the 
defendants (Nos. 1 to 8 and 10 in the suit) from a decree 
dated October 15, 1925, and two judgments dated August 15, 
1924, and October 15, 1925, of the High Court of Judicature 
at Madras, reversing a decree dated September 30, 1921, 
made by the Subordinate Judge of Mayavaram. The first 
four respondents are plaintiffs in the suit and the remainder 
of the respondents are pro forma defendants. 

The suit was brought by five surviving sons of one 
Lakshiniammal. Since the institution of the suit one of the 
sons, Subramania Ayyar, died; the third and fourth plaintiffs 
7 are his legal representatives. 

The two questions in this appeal are whether a trans¬ 
action entered into by Thayammal, the widow of one 
Ananthakrishna Ayyar, in the year 1867, constituted a 
valid " surrender ” under the Hindu law, and if not, what 
•would be the proper compensation payable to the defendants 
1, 3 and 4 in respect of a building which had been erected 
by the vendees on part of the land. 

The suit was brought by the plaintiffs as reversioners of 
Ananthakrishna Ayyar for possession of his properties after 
• the death of the last intermediate female in 1918. 

The material facts are as follows: Ananthakrishna Ayyar 
died in 1858, leaving a widow Thayammal and two daughters 
Thailammal and Lakshmiammal. The widow died about 
1868-70. 'Her first daughter died in December, 1901. She 
had three sons, all of whom died before 1918, leaving no 
.issue. The second daughter died in 1918 leaving the five 
V ■ plaintiffs surviving her. They are, therefore, reversioners to 

»the estate of Ananthakrishna Ayyar and are prima facie 
entitled , to his properties. 

(1) (1989) U R.s66-1. A. 999^263. ' 
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The 1‘aets on which the defendants resist the suit are as 
follows: On July 22, 1867, the widow Thayammal executed 
__ four documents (exhibits III., IV., V., VI.). By exhibit III. 

NARAYANA- she purported to sell her house to her eldest grandson, 

ayyar Ramaswami Ayyar, for Rs.400. The object of this sale 

was ostensibly to pay off Rs.300 promised to Lakshmiammal 
at the time of her marriage and Rs.100 similarly to 

Thailammal By exhibit V. she conveyed lands in 

Rndhanallur worth Rs.380 and movables of the value of 


V. 

KAMA 

AYYAR. 


Rs.20 to the same Ramaswami Ayyar in consideration of 
his having performed the funeral ceremonies of Anantha- 
krishna Ayyar and of his undertaking to perform her funeral 
ceremonies. In Anaithandavapuram she had pangu of 
lands. She gave away £ pangu to Ramaswami Ayyar by 
exhibit VI., and the other £ pangu to Rama Ayyar (the 
eldest son of the second daughter) by exhibit IV. The 
defendants contend that these documents amount to a 
surrender by Thayammal accelerating the reversion; that 
they also amount to bona fide family settlement and that 


no reversion devolved on the plaintiffs in 1918. 


By two deeds of sale, dated July 19, 1884, Ramaswami 
Ayyar and his brother Vaidyanatha sold the house and lands 
in Anaithandavapuram to one Muthu Ayyar, the father of 
the defendants 1 and 2, and the lands in Radhanallur were 
sold to Ramaswami Ayyar Avargal, the father of the seventh 
defendant. 


From that time the vendees and their representatives 
were in peaceful possession and enjoyment of the house and 
the land in Anaithandavapuram village, while the plaintiffs- 
respondents were in possession and enjoyment of their share 
of the lands in accordance with the documents of 1867. The 
vendees demolished the old dilapidated house and erected a 
new and substantial building on its site. 

On December 22, 1901, Thailammal died. Lakshmiammal 
then instituted a suit in the Court of the Subordinate Judge 
of Kumbaconam for the recovery of the house and the land 
from the vendees of Ramaswami (her sister s son). 
Lakshmiammal’s sons (except Rama Ayyar, the eldest 
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son) also brought an action for a declaration that the aliena¬ 
tion in favour of the appellants was not binding on them 
after the death of their mother, Lakshmiammal. The said 
two suits were tried together and the evidence for both suits 
was by consent recorded in the first suit. On December 9, 
1903, the mother’s suit was withdrawn unconditionally. 
The sons’ suit was eventually dismissed on the ground of 
limitation, and the dismissal was affirmed by the High Court 
on appeal. 

Lakshmiammal died on January 14, 1918, and on July 27 
the plaintiffs-respondents and their deceased brother brought 
the present suit to recover possession of the lands mentioned 
in the plaint, of which the defendants were in possession, 
with other incidental relief. The learned Subordinate Judge 
dismissed the suit. The plaintiffs appealed to the High 
Court, which allowed the appeal, and directed the learned 
Subordinate Judge to submit findings on certain issues which 
had not theretofore been decided. On the further hearing 
of the appeal, and on consideration of the findings as to the 
said issues, the High Court decided that the vendee under 
the deed executed by Ramaswami Ayyar and Vaidyanatha, 
and dated July 19, 1884, who was the father of the first 
defendant, bona fide believed that he was the owner of the 
property in 1898 when he executed an improvement in the 
building of the value of Rs.4000; that an improvement 
made in 1903 was on a different footing, inasmuch as the 
suits for the recovery of the property by Thayammal’s 
daughter and grandsons had been filed and were then 
pending, and that the further expenditure of Rs.1500 was 
made before the suits were disposed of. The learned judges 
held that it had not been shown that at that time the vendee 
bona fide believed that he was the owner of the property: 
they therefore decided that, as regards the last-mentioned 
sum, the defendants were not entitled to compensation. 
After estimating the increase in value since the improvements 
were made, the High Court fixed the compensation payable 
by the plaintiffs 1, 3, 4 and 5 to the defendants 1, 3 and 4 
at the sum of Rs.5800. 
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The High Court accordingly made a decree directing that 
the plaintiffs should be put in possession of the properties 
mentioned in the plaint, and declaring that the defendants 
1, 3 and 4 were entitled to compensation in the sum of 
Rs.5800 for the value of improvements effected in 1898, 
and that the plaintiffs 1, 3, 4 and 5 should either pay the said 
sum within the time to be fixed by the lower Court and take 
the land and building, or sell the land to the defendants 1, 
3 and 4 for the sum of Rs.1500, which was the agreed value 
of the land. A further order was made as to the removal 
of materials used in the improvement made in 1903 upon the 
terms and conditions therein contained. 


The learned judges of the High Court decided that there 
was no valid surrender by Thayammal, the widow of 
Ananthakrishna, on several grounds. They regarded it as 
an insuperable objection that the alleged renunciation in 
1867 by the widow was not in favour of all the then rever¬ 
sioners; that there was a transfer of one set of properties 
to one group of reversioners (at the best), and of another 
set to another group, and that it was necessary to introduce 
a fictitious partition to read the transactions as a sur : 
render; that there could not be a surrender in shares of three- 
fifths and two-fifths, and that apparently certain minors 
were unrepresented. Their Lordships do not think it neces¬ 
sary to express any opinion on any of the above mentioned 
points, inasmuch as, in their opinion, the appeal should be 
disposed of upon another ground mentioned by the learned 
judges. 

The learned judges of the High Court decided that there 
was not sufficient evidence to justify them in holding that 
the daughters Thailammal and Lakshmiammal surrendered 
their interests. Their lordships are in agreement with the 
High Court’s decision in respect of this matter. 

It was argued, however, that the learned judges had not 
considered the proper question, which was whether the 
above mentioned daughters had in fact consented to and' 
acquiesced in the execution of the four deeds by their 
mother Thayammal in July, 1867. Their Lordships have 



VOL. LVII.] 


INDIAN APPEALS. 



examined the evidence relating to this question, and they 
are satisfied that it falls far short of proving the alleged 
■consent and acquiescence on the part of the two daughters. 
There is not sufficient evidence to show that they or either 
•of them knew the contents or appreciated the effect of the 
provisions of the deeds of -July 22, 1867. 

This appeal, therefore, must be decided on the assumption 
that the above mentioned daughters of Ananthakrishna did 
not agree to surrender their interests in the properties ot their 
father, and that they did not consent to and acquiesce in 
the deeds of July 22, 1867. 


J. c. 
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The principle applicable to the power of surrender by a 
Hindu widow is well settled and may be stated as follows: 

A Hindu widow can renounce in favour of the nearest 
reversioner if there be only one, or of all the reversioneis 
nearest in degree if more than one at the moment. That is 
to say, she can, so to speak, by voluntary act operate her 
•own death. The landmark of decision as to this may be 
taken as the case of Behari Lai v. Madho Lai (1), where, in 
delivering the judgment of the Board, Lord Morris said: 
4 It may be accepted that according to Hindu Law, the 
widow can accelerate the estate of the heir by conveying 
absolutely and destroying her life estate. It was essentially 
necessary to withdraw her own life estate so that the whole 
estate should get vested at once in the grantee.’ ” The principle 
was so stated in the judgment of the Board delivered by Lord 
Dunedin in Rangasami Goundcn v. Nachuippa Gounden. (2) 


It is clear that the widow, Thayammal, by executing 
the deeds in July, 186J, and disposing of her property 
thereby, did not renounce her interest in favour of the 
nearest reversioners. Her two daughters, Thailammal and 
Lakshmiammal, were the nearest reversioners, and they 
took no interest in the properties under tyie said deeds. 
The conditions, therefore, necessary to create a valjd surrender 
;4 by the widow, Thayammal, were not present. 

It was, however, argued on behalf of the appellants that 
the surrender by the widow was valid, because the daughters 

(1) (1891) L. R. 19 I. A. 30. (2) (191$) L. R. 46 I. A. 72, 79. 
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Thailammal and Lakshmiammal, consented to the trans¬ 
actions carried out by the deeds of July, 1867, so as to efface 
their own interests, and that consequently not only the 
interests of the widow, but also the interests of her daughters 
in the property, were eftaced. Their Lordships are relieved 
from the necessity of expressing any opinion on the important 
question of law involved in this contention, in view of the 
above mentioned conclusion that it was not proved that 
the daughters, Thailammal and Lakshmiammal, did in fact 
consent or acquiesce in the said transactions. 


That conclusion is sufficient to dispose of the first part of 
the appeal, and for that reason, and without expressing any 
opinion on the other points hereinbefore referred to, their. 
Lordships agree with the High Court that there was no valid 
surrender by the widow Thayammal of her interest in the 
properties of her deceased husband. 


The only other question relates to the amount of com¬ 
pensation fixed by the High Court in respect of the 
improvements—namely, Rs.5800. The appellants contended 
that the compensation for the house should have been at 
least on the basis of the Commissioners’ valuation—namely, 
Its. 10,000. The High Court took Rs.8000 as the value of the 
whole structure; they held that the defendants, who were 
entitled to compensation in respect of the Rs.4000 out of 
Rs.5500 spent by their father, are entitled to eight- 
elevenths of Rs.8000—or roughly, Rs.5800. 

Their Lordships are of opinion that the said sum of 
Rs.5800 is sufficient compensation. Indeed, they are not 
sure that the said sum is not too much, for the Rs.8000 was 
arrived at by the High Court by allowing an increase in 
value to the extent of about 50 per cent, upon the total 
expenditure of Rs.5500, whereas the High Court had decided 

and their Lordships agree with the decision—that it 
was not shown that the father of the first defendant bona fide 
believed he was the owner of the property when he expended 
the sum of Rs.1500 (nart of the total of Rs.5500) in 1903. 
There is, however, no cross-appeal in respect of this matter, 
and the sum awarded by the High Court must stand. 
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For these reasons their Lordships are of opinion that the 
appeal must be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants: Chapman-Walker & Shephard. 
Solicitor for respondents Nos. 1 to 4: H. S. L. Polak. 
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MITAR SEN SINGH (Plaintiff) .... Appellant; j c* 

and 1930 

MAQBUL HASAN KHAN and Others ) 30. 

(Dependants) . j Respondents. 

ON APPEAL FROM THE CHIEF COURT AT OUDH. 

Caste Disabilities Removal Act (XXI. of 1850), s. 1—Scope of Act—Descend¬ 
ants of Mahomedan converted from Hinduism—Claim by Hindu Collaterals. 

The Caste Disabilities Removal Act, 1850, s. 1, applies only to protect 
the actual person who either renounces his religion, or has been excluded 
from the communion of any religion, or has been deprived of caste. 

Consequently, where the property of a Mahomedan converted from 
Hinduism has passed according to Mahomedan law to his descendants, 

Hindu collaterals cannot claim by virtue of the Act to succeed 
under Hindu law. 

Bhagwant Singh v. Kallu (1888) I. L. R. 11 A. 100 disapproved. 

Vaithilmga v. Ayyathwrai (1917) I. L. R. 40 M. 1118 approved. 

Decree of the Chief Court, I. L. R. 3 Luck. 154, affirmed. 

Appeal (No. 123 of 1928) from a decree of the Chief Court 
of Oudh (December 2, 1927) affirming a decree of the Additional 
Subordinate Judge of Fyzabad. 

The question for determination in the appeal was whether 
by virture of the Caste Disabilities Act, 1850, a Hindu in the 
province of Oudh has a right to inherit according to Hindu 
law the estate of a Shia Mahomedan who was descended 

from a Shia Mahomedan, but had become a convert to Islam 
in 1843. 

The facts appear from the judgment of the Judicial 
Committee. 

* Present : Lord Atkin, Lord Macmillan, Sib John Wallis, Sir 
George Lowndes, and Sir Binod Mittsr. 

40 
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The Chief Court (Stuart C.J. and Wazir Hasan J.) by a 
joint judgment reported at I. L. R. 3 Luck. 155 held that 
upon the true construction of the Act it did not assist the 
plaintiff in his claim to succeed by Hindu law. 

1930. June 30. Dunne K.C. and Wallach for the appellant 
referred to the cases mentioned in the present judgment, 
also to Iiupa v. Sardar Mirza (1) and to Khunni Led v. 
Gobind Krishna Narain. (2) 


De Gruyther, K.C. and Dube for the respondents were not 
called upon. 

The judgment of their Lordships was delivered by 

Lord Atkin. This is a case which involves a question of 
the inheritance of a property in Oudh, and it involves an 
important question as to the position of heirs of an ancestor 
who renounced his original religion of Hinduism and became 
a Mahomedan. The ancestor in question was a man named 
Jagardeo Singh, who was in 1843, at the date of his conversion 
to Mahomedanism, a member of an undivided Hindu family 
tracing their descent, so far as is necessary to this case, 
from a common ancestor, Sangram Shah. Jagardeo Singh, 
as stated, was converted to Mahomedanism in 1843 and he 
died in 1844. He left two sons and two daughters, or at any 
rate he had two sons and two daughters, and one of the 
sons, who is the grandfather of the present defendants, was 
Agha Hasan Khan, who married and had a daughter, who 
married and whose children are the three defendants, 1, 2 
and 3, in this case. On the death of the widow of Agha 
Hasan Khan the three children came into possession of the 
property which had belonged to Jagardeo Singh and had 
descended in that way to their grandfather. The property 
is claimed in this action by one Mitar Sen Singh, who is a 
descendant in the sixth generation of Babu Sangram Shah 
and would be the proper heir and would succeed to this ^ 
property in accordance with Hindu law, on the footing that 
a custom prevailed in the family, as is alleged, which excludes 

(2) (1911) L. R. 38 I. A. 87. 


(1) (1920) I. L. R. 1 Lah. 376. 
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females from inheritance. That custom has not gone to 
proof in this particular case. Its existence has been assumed 
for the purpose of the case, and their Lordships will so deal 
with the matter. 

The plaintiff founds his claim upon the Caste Disabilities 
Removal Act, Act XXI. of 1850, which applied to Oudh at 
this time. It is important to bear in mind the words of the 
Act. It first of all recites s. 11 of Ben. Reg'. VII. of 1832. 
Then it says: “ Whenever in any civil suit the parties to 
such suit may be of different persuasions, when one party 
shall be of the Hindu and the other of the Muhammedan 
persuasion, or where one or more of the parties to the suit 
shall not be either of the Muhammedan or the Hindu persua¬ 
sions, the laws of those religions shall not be permitted to 
operate to deprive such party or parties of any property to 
which, but for the operation of such laws, they would have 
been entitled; and whereas it will be beneficial to extend 
the principle of that enactment throughout the territories 
subject to the government of the East India Company; it is 
enacted as follows.” 
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The enacting part is contained in one clause, s. 1 : “ So 

much of any law or usage now in force within the territories 
subject to the government of the East India Company as 
inflicts on any person forfeiture of rights or property, or may 
be held in any way to impair or affect any right of inheritance, 
by reason of his or her renouncing, or having been excluded 
from the communion of, any religion, or being deprived of 
caste, shall cease to be enforced as law in the Courts of the 
East India Company, and in the Courts established by Royal 
Charter within the said territories.” 

It has to be remembered that the law of succession in the 
case of a Hindu or a Mahomedan depends upon their own 
« personal law: it depends upon the law of their religion, and 
there can be no question but that in this case, apart from the 
P* operation of this Act, inasmuch as the father of these children 
was in fact a Mahomedan, these children would be the proper 
heirs according to Mahomedan law and, even if there was 
a custom which excluded the daughters, nevertheless the 
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Mahomedan law would in itself prevent a Hindu from 
succeeding as heir; and therefore, if the personal law of 
Agha Hasan Khan, the grandfather of these children, prevailed, 
then the plaintiff would have failed to establish his case. That 
is the only point which their Lordships have to determine, 
and therefore the plaintiff relies upon this Act and says that 
Jagardeo Singh renounced his religion but nevertheless the 
plaintiff was not to have his rights of inheritance impaired 
by reason of Jagardeo Singh having renounced the Hindu 
religion, and he claims therefore that, as he was a Hindu, he 
was entitled to establish his right of inheritance in accordance 
with the Hindu law. 


There have been, no doubt, two conflicting lines of decisions 
on the construction of this Act. One has taken the wide view 
which is sought to be put upon this Act by the plaintiff in this 
case, and it cannot be better stated than in the judgment 
of Sir John Edge, then Chief Justice of Allahabad, in the 
case of Bhagwant Singh v. Kallu. (1) One passage only need 
be referred to in order to show how the broad construction 
relied upon by the plaintiff is expressed. Sir John Edge 
says: “ The latter portion of the section, in my opinion, 
protects any person from having any right of inheritance 
affected by reason of any person having renounced his religion 
or having been excluded from caste.” 

The consequence of that would be that the plaintiff in this 
case would succeed in establishing his claim. It would have 
very far reaching consequences if one tried to apply that 
principle to ordinary cases, because it would apparently mean 
that, if a Hindu becomes a Mahomedan, then the descendants 
of that Mahomedan throughout the ensuing generations, 
without any limit, would always derive their succession under 
the Hindu law of succession and not under the Mahomedan 
law of succession. It is unnecessary for their Lordships to 
discuss the far reaching effects of that decision. On the other 
hand, there has been another line of decisions which is ^ 
exemplified by the case of Va/ithHinga v. Ayyoihordi (2) 
which takes the narrower view, the view which, in their 

(1) (1888) I. L. R. 11 A. 100, 104. (2) (1917) I. L. R. 40 M. 1118. 
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Lordships’ opinion is the correct view—namely, that this 
section in terms only applies to protect the actual person 
who either renounces his religion or has been excluded from 
the communion of any religion or has been deprived of caste. 
It is intended to protect such a person from losing any right 
of property or of succeeding as heir. It appears to their 
Lordships that when the Act is looked at that is the only 
reasonable construction that can be put upon it. The first 
limb of this section says “ So much of any law .... as inflicts 
on any person forfeiture of rights or property, and 
Sir John Edge himself took the view that that part of the 
clause only applied to the person who renounced; the second 
limb proceeds “ or may be held in any way to impair or affect 
any right of inheritance by reason of his or her renouncing.” 
Now it is perfectly true that the words “ his or her ” are not 
so easy to apply, because there is not a person expressed in 
the Act who is represented by “his or her,” but it seems to 
their Lordships to be plain that the words “ or may be held 
in any way to impair or affect any right of inheritance by 
reason of his or her renouncing ” should be read “ any right of 
inheritance of any person by reason of his or her renouncing.” 
The clause is given a simple meaning by this construction 
and their Lordships think that that is the correct view. In 
other words, when once a person has changed his religion 
and changed his personal law, that law will govern the rights 
of succession of his children. It may, of course, work hardly 
to some extent upon expectant heirs, especially if the expectant 
heirs are the children and perhaps the unconverted children 
of the ancestor who does in fact change his religion, but, after 
all, it inflicts no more hardship in their case than in any other 
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case where the ancestor has changed the law of succession, as. 
for instance, by acquiring a different domicil, and their 
Lordships do not find it necessary to consider any questions 
of hardship that may arise. They will certainly, in their 
Lordships’ view, be outweighed by the immense difficulties 
that would follow if the wider view were to prevail. Their 
Lordships are definitely of opinion that the construction 
which was adopted by Sir John Edge was not the right 
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const ruction and that case and any cases that followed it 
must be overruled so far as the construction of this Act is 
concerned. 

Their Lordships therefore think that the opinion of the 
Chief Court and the judgment of the Chief Judge were 
perfectly correct. The reasoning appears to their Lordships 
to be well founded and they have come to the conclusion 
that this appeal must be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Solicitor for appellant: H. S. L. Polak. 


Solicitors for respondents: Watkins & Hunter. 


J.C.* DATTATRAYA KRISHNA RAO KANE 
1930 (Plaintiff) . 


SECRETARY OF STATE FOR INDIA IN 
COUNCIL (Defendant) .... 


Appellant; 


Respondent. 


ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL PROVINCES. 

Foreign Jurisdiction — Berar—Legislative Power of Governor-General in 
Council—Berar Alienated Villages Tenancy Law, 1921— Waste Land 
Pules, 1865 (Berar)—Indian (Foreign Jurisdiction) Order, 1902— 
Foreign Jurisdiction Act, 1890 (53 54 Viet , c. 57), ss. 1, 12. 

Having regard to the Foreign Jurisdiction Act, 1890, s. 1, and the 
authority delegated to the Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the Governor-General in Council 
had power to promulgate the Berar Alienated Villages Tenancy Law, 
1921, relating to territory of H. H. the Nizam leased in perpetuity 
to the British Government. The said Law of 1921 i a not void under 
s. 12 of the Act of 1890 so far as it is repugnant to the Waste Land' Rules, 
1865 (Berar), because the Acts, Orders and Regulations referred to in 
that section are Acts, Orders and Regulations applying to British 
subjects, and so do not include the said rules of 1865, which did not 

purport so to apply. Further, the said rules of 1865 were merely 
administrative orders. 

The Law of 1921,• so promulgated, accordingly operates,as a'legislative 
Act, and effectively interferes with rights in property held under leases 
granted pursuant to the rules of 1865. 

Decree of the Court of the Judicial Commissioner,'Central Provinces, 
affirmed. 


* Present: Lord Atkin, LbfcD -MaCmilLan, aid 'Sir JOhn Wallis. 
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Appeal (No. 51 of 1929) from a decree of the Court of the 
Judicial Commissioner, Central Provinces (March 10, 1927), 
affirming a decree of the District Judge, Amroati (April 23, 

1924). 

The question for determination in the appeal was whether the 
Berar Alienated Villages Tenancy Law, which was promulgated 
by the Governor-General in Council on November 24, 1921, 
was, as the appellant contended, ultra vires. 


J. C. 
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Secretary 
of State 
for 
India. 


The law in question related to the Hyderabad Assigned 
Districts (known as the Berars), which, as appears more fully 
from the judgment, were territory of H.H. the Nizam, leased 
in perpetuity to the British Government with powers of 
administration. The notification stated: “ In exercise of 

the powers conferred by the Indian (Foreign Jurisdiction) 
Order in Council, 1902, and of all other powers enabling 
him in this behalf, the Governor-General in Council is pleased 
to issue the following provisions regulating the relations of 
landlords and tenants of agricultural land in certain alienated 
villages of Berar.’' By s. 1, sub-s. 2, the provisions were 
to extend to all alienated villages leased under the Waste 
Land Rules of 1865. 


The appellant was joint owner of a village of which a lease 
had been granted under the Rules of 1865. He brought the 
present suit on behalf of himself and an association whose 
members were also joint owners. By his plaint he alleged 
that the law of 1921 affected existing rights and vested 
interests of the owners of the villages, and infringed provisions 
of the Rules of 1865, which he contended alone governed 
their relations with the Government of India. He prayed 
for a declaration that the extension of the law of 1921 to 
the villages leased under the Waste Land Rules of 1865 was 
ultra vires, and that the rights of the appellant and his joint 
owners under the said Rules were unaffected by the law. 

0 The Court of the Judicial Commissioner, affirming a decree 
of the District Judge of Amraoti, dismissed the suit. 

. 1930. June 30; July 1. Dunne K.C. and Colombos for 
the .appellant. 
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De Gruyther K.C. and Wattach, who were not called upon, 
for the respondent. 


The argument for the appellant appears from the judgment 
Rao Kane of (he Judicial Committee. The terms of the Foreign 
secretary Jurisdiction 1890, ss. 1, 12, which were material to the 
of State argument, also so appear. Reference was made also to the 
India. Interpretation Act, 1889, s. 38, sub-s. 2, and to the Government 
ol India (Amendment) Act, 1916, s. 5, removing doubts as 
to the validity of the delegation of powers by the Order in 
Council of 1902. 


The judgment of their Lordships was delivered by 

Lord Atkin. This action is brought by the plaintiff, on 
behalf of himself and other izardars and inamdars who hold 
land in the territory known as the Berar, against the Secretary 
of State tor India in Council, to have it declared that the 
Act passed in 1921, which one may call shortly the Berar 
Tenancy Act, is invalid. It is said to be invalid because 
it is in conflict with and purports to take away rights which 
the plaintiff and those whom he represents allege were given 
to them by grant from the Government of India. 

The position as it exists is due, in the first instance, to the 
treaties that were made between the Crown and His Highness 
the Nizam of Hyderabad. The first treaty was made in 
1853, and by the terms of that treaty His Highness the Nizam 
assigned the districts mentioned in the schedule, which include 
the territory of the Berar, to the exclusive management of 
the British Resident for the time being at Hyderabad, and to 
such other officers acting under his orders as might from 
time to time be appointed by the Government of India. That 
was for the purpose of paying the Hyderabad Contingent and 
certain other expenses. On November 26, 1860, a further treaty 
was made between Her Majesty Queen Victoria, and His High¬ 
ness the Nizam by which the Nizam agreed to forego all demands 
for an account of the rents and expenditure of the assigned 
districts, and by article 6 it was provided as follows: “ The 
districts in Berar already assigned to the British Government 
under the Treaty of 1853, together with all the surf-i-khas 
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talooks comprised therein, and such additional districts 
adjoining thereto as will suffice to make up a present annual 
gross revenue of thirty-two lakhs of rupees currency of the 
British Government, shall be held by the British Government ^Yishn^ 
in trust for the payment of the troops of the Hyderabad Kao Kane 
Contingent, Appa Dessaye’s chout, the allowance to Mohiput secretary 
Ram’s family, and certain pensions mentioned in article VI. OF po^ TE 
of the said treaty.” India. 


In 1902, however, a permanent arrangement was made 
between the Government of India and His Highness the 
Nizam, whereby His Highness the Nizam, whose sovereignty 
over the assigned districts was reaffirmed, leased them to the 
British Government in perpetuity, in consideration of the 
payment to him by the British Government of the fixed 
and perpetual rent of 25 lakhs of rupees. By clause 2 it is 
provided: “ The British Government, while retaining the 
full and exclusive jurisdiction and authority in the assigned 
districts which they enjoy under the treaties of 1853 and 
1860, shall be at liberty, notwithstanding anything to the 
contrary in those treaties, to administer the assigned districts 
in such manner as they may deem desirable.” 

In June, 1902, no doubt in anticipation of the agreement 
which was made and signed in November, 1902, there was an 
Order in Council made entitled: “ The Indian (Foreign 

Jurisdiction) Order in Council,” giving power to the Governor- 
General of India in Council to deal with these particular 
territories. Clause 3 of the Order provides: “ The Governor- 
General of India in Council may, on His Majesty’s behalf, 
exercise any power or jurisdiction which His Majesty or the 
Governor-General of India in Council for the time being has 
within the limits of this Order, and may delegate any such 
power or jurisdiction to any servant, of the British India 
Government in such manner, and to such extent, as the 
Govern or-General in Council from time to time thinks fit.” 

It was under that power that the Tenancy Law in question 
was promulgated, and it appears to their Lordships that, in 
pursuance of those powers so given to the Governor-General 
by Order in Council, he by this Tenancy Law purported to 
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legislate and pass an enactment having the full effect of an 
Act in those territories, and the question is whether or not 
he had authority so to legislate. 

Dattatraya 

Krishna The power to make the Order in Council is derived from 
v. Foreign Jurisdiction Act, 1890, which recites: “Whereas 

S 0 E ™ V treaty, capitulation, grant, usage, sufferance, and other 

for lawful means, Her Majesty the Queen has jurisdiction within 
-' divers foreign countries, and it is expedient to consolidate 


the Acts relating to the exercise of Her Majesty’s jurisdiction 

out of Her dominions,” and proceeds to enact by s. 1: “It 

is and shall be lawful for Her Majesty the Queen to hold, 

exercise, and enjoy any jurisdiction which Her Majesty now 

has or may at any time hereafter have within a foreign 

country in the same and as ample a manner as if Her Majesty 

had acquired that jurisdiction by the cession or conquest of 
territory. ” 


By the definition, “ foreign country ” means any country 
or place outside of Her Majesty’s dominions, and the 
expression “ jurisdiction ” includes power. There can be no 
doubt at all that the King in Council has power, in respect 
of foreign territory within the definition of that clause, either 
to legislate himself by Order in Council or to make provision 
for legislation by delegating that legislative authority to such 
a person or body as he may denote in the Order in Council. 
It is plain, in their Lordships’ opinion, that the Order in 
Council of 1902 does purport to delegate to the Governor- 
General in Council the power to legislate in respect of the 
territories in question. The Governor-General, therefore, in 
enacting this Tenancy Law of 1921, had the power to legislate; 
he exercised that power, and the legislation may operate, as 
all legislation may operate, subject to the terms of the 
Foreign Jurisdiction Act, to take away vested rights or to 
alter vested rights, of any one who is in fact subject to 
that particular legislation. 

The plaintiff in this case had in fact had dealings with the 
Government of India before this legislation was passed. 
There were certain Waste Land Rules which were made on 
December 13, 1865. It is not necessary to go through them 
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in detail. The view that their Lordships take of those rules 
is that they are merely administrative rules, and were not 
intended to be in the nature of legislation at all. They lay 
down certain principles under which the Government of 
India would allow persons to hold land within the territory, 
and, in pursuance of those rules, certain leases were granted 
to the plaintiff’s predecessors in title and the predecessors in 
title of those whom he now represents. The leases were 
granted for thirty years, and, pursuant to the same rules, at 
the expiration of the leases the holders of the land were 
entitled to exercise the option of acquiring proprietary rights 
in the land which they held. Under those rules the proprietors 
were to have full power to make their own arrangements 
for the cultivation of the lands of the villages, “ subject to 
such rules and regulations as the Government of India may 
from time to time prescribe for determining their relations 
with their ryots of any description.” 


J. c. 

1930 

Dattatraya 
Krishna 
Rao Kane 

V. 

Secretary 
of State 
for 

INDIA. 


In their Lordships’ opinion, there cannot be any doubt 
that the provisions of the Tenancy Law which was passed do 
in fact interfere with the rights which the plaintiff and the 
persons whom he represents acquired over their own property 
under these sanads which were granted to them by the Crown, 
because the Tenancy Act incorporates most of the provisions 
with which we are familiar in the Bengal Tenancy Act and 
other Acts giving large powers to the Courts and adminis¬ 
trative officers to protect the actual occupiers of the land, to 
give them security of tenure and to fix the sums which they 
have to pay, and undoubtedly interfere with the relations 
that previously existed between the principal proprietors 
and the actual occupiers of the land. To that extent, 
therefore, their rights are interfered with, but, inasmuch as. 
as has been said, the Tenancy Act is a piece of legislation of a 
competent legislature, in this case the Governor-General in 
Council, it is effective to alter the rights of persons within 
* the territory, and it appears to their Lordships to be impossible 
to say that the Act is invalid merely on that ground. 

The validity of the Act was also assailed on the ground 
that it violated the provisions of s. 12 of the Foreign 
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Jurisdiction Act, the Act which gave authority to make the 
Order in Council under which the Governor-General derives 
his legislative authority. That section provides: “ (1.) If any 
Krishna Urucr m Council made in pursuance of this Act as respects 
Raokane any foreign country is in any respect repugnant to the 
secretary provisions of any Act of Parliament extending to Her Majesty’s 
° F for TE objects in that country, or repugnant to any order or regu- 
India. lation made under the authority of any such Act of Parliament, 
or having in that country the force and effect of any such 
Act, it shall be read subject to that Act, order, or regula¬ 
tion, and shall, to the extent of such repugnancy, but not 
otherwise, be void.” 

It was said that the Waste Land Regulations were regu¬ 
lations which, within this section, control the operation of 
legislations effected by the Governor-General. It appears to 
their Lordships that that is a misreading of the Foreign 
Jurisdiction Act. The Act of Parliament and the Order 
and Regulations referred to thereunder are Acts, Orders and 
Regulations so far only as they apply to His Majesty’s subjects 
in the territory in question and have no relation to a case 
such as this, where the legislation does not purport to affect 
His Majesty’s subjects at all but has relation to persons who 
are not subjects of His Majesty but subjects of His Highness 
the Nizam of Hyderabad. That seems to their Lordships to 
be quite sufficient to dispose of the claim in this case. That 
is the view which was taken by the learned trial judge, whose 
judgment on this part of the case seems to their Lordships 
to be completely satisfactory. There is a further point which 
has specially impressed the appellate Court—namely, that the 
terms under which the plaintiffs themselves held their right 
expressly provide that they are subject to such regulations 
as may be made in future by the Government of India, that 
the provisions of the Berar Tenancy Act if not legislative 
would at any rate be regulations made by the Government of 
India, and that the plaintiffs, therefore, cannot complain. 
It is unnecessary to discuss this contention, for, in their 
Lordships’ opinion, it is quite clear that this is legislation by 
a legislature which is competent to deal with existing rights 
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and vary them. There is no provision in any Act which j. c, 

restricts the operation of that legislation, so far as any previous 1930 

existing regulations are concerned, which the plaintiffs can — 

I V 1 /|V|I « a ■ f a 

invoke in aid of their title, and therefore it appears that the Krishna 
plaintiffs’ action is ill-conceived and there is no ground for RA0 Kane 
attacking the validity of the legislation in question. Therefore Secretary 
the suit fails and the appeal must be dismissed with costs, OF F ^ ATE 
and their Lordships will humbly advise His Majesty India. 
accordingly. 

Solicitor for appellant: E. S. L. Polak. 

Solicitor for respondent: Solicitor, India Office. 


BOLO (Dependant) .Appellant : 


AND 


KOKLAN (Plaintiff) and Others .... Respondents. 


j. C* 

1930 
July 3. 


LAND CROSS-APPEAL.] 

ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER, NORTH-WEST FRONTIER PROVINCE. 

limitation—Time from which Period runs — “Wh^n the right to Sue accrues ” 
—Indian Limitation Act {IX. of 1908), Sch. I., art. 120— Hindu Will 
—Construction — Qift to Widow—Exclusion of possible Grandsons. 

For the purposes of the Indian Limitation Act, 1908, Sch., I., art. 120, 
“the right to sue accrues” only when the defendant has infringed, or at 
least has clearly and unequivocally threatened to infringe, the right 
asserted by the plaintiff in the suit. 

A Hindu, Who died in 1899 possessed of self-acquired property, 
provided by his will made in 1896 that his son, described as a minor 
aged two years, should be proprietor of half his property jointly with 
the son's mother, and in case* the minor son died before his mother 
then the latter should be owner of the half share. The son died in 
1918 survived by his mother, also by‘ a widow and a Bon, who died 
in 1927: — 

Held, that the mother succeeded to the half share upon the death of 
her son, as that was the clearly expressed intention of the testator; 
the disinclination of a Hindu to curtail the rights of his male issue in 
favour of a widow was not a ground for construing the will as providing 


fi'h 


*iWe»t: Lord ToiOan, Sib Lancelot 
Lowwbn; stud Bnt Binod Umm. 
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for the mother succeeding only if her son died in the lifetime of the 
testator or during his own minority. 

Held, further, that the mother’s claim to the movables was not barred 
by art. 120, as her right to succeed had not been challenged until within 
six years of the institution of the suit. 

Consolidated Appeal and Cross-Appeal (No. 106 of 1929) 
Irom a decree of the Court of the Judicial Commissioner, 
North-West Frontier Province (October 12, 1928), reversing a 
decree of the District Judge of Peshawar (January 31, 1928). 


J. c. 

1930 

BOLO 

V . 

Koklan. 


The consolidated appeal arose out of a suit instituted in 

1927 by the above named Mst. Koklan, claiming that under 

the will oi' her husband, Mul Chand, who died in 1899, she 

was entitled upon the death in 1918 of her son Tara Chand 

to a half share in property disposed of by the will. The 

plaintiff prayed for a declaration and for partition. The 

first two defendants were in possession of the other half of 

the property as grandsons of Mohan Lai, to whom it had been 

bequeathed by the will. They did not dispute the plaintiff’s 

claim, and they were joined as pro-forma parties to the 

appeal. The third defendant, Mst. Bolo, the widow of 

Tara Chand, by her written statement contended (inter alia) 

that the plaintiff was entitled to no interest under her 
husband’s will. 


The material terms of the will and the relevant facts 
appear from the judgment of the Judicial Committee. 

The District Judge of Peshawar dismissed the suit. In 

\iew of the importance which Hindus attach to perpetuation 

of their family in the male line, he was of opinion that the 

intention of the testator was that there should be a gift over 

to Mst. Koklan only in the event of his son dying during 
minority and without issue. 

Upon appeal by the plaintiff to the Court of the Judicial 
Commissioner the learned judges held that the effect of the 
will was to confer an absolute estate upon the testator’s 
son in a quarter share, and a life estate upon the testator’s 
widow in a quarter share, and that upon the son’s death 
t e plaintiff was entitled to his one-quaxter share in the 
property. They made a decree for partition upon that basis. 


VOL. LVIL] 


INDIAN APPEALS. 


327 


1930. May 19, 20, 21, 22. Dunne K.C. and J. Nissim for 
the defendant, Mst. Bolo. The true effect of the Hindi 
words translated ‘ jointly with Mst. Koklan ” was merely 
that she was to have the right of maintenance and of 
guardianship usual in the case of a Hindu widow and minor 
son. In any case the will should be construed according to 
the notion and wishes of Hindus, and should therefore be 
read as devising the half share to the testator’s widow only 
if his son died during his minority without issue, or if he 
so died during the testator’s life. [Reference was made to 
Tagore v. Tagore (1); Mahomed Shumsool v. Shewukram (2); 
and ffirabad v. Lakshmibai. (3)] Further, the plaintiff’s claim 
to the movable property was barred by the Indian Limitation 
Act, 1908, Schedule I., art. 120, as the suit was not brought 
within six years of Tara Chand’s death. Art. 123 does not 
apply, as there was no duty on Bolo to distribute the property. 


J. c. 


1930 

Bold 

V. 

Koklan. 


De Gruyther K. C. and Dube for the plaintiff, Mst. Koklan. 
The will provides in clear terms that in case Tara Chand 
should die before his mother the latter should be owner of 
the son’s half share. The ordinary wishes of a Hindu as 
to the devolution of his property cannot be invoked to 
alter that clearly expressed provision. If art. 120 applies 
to the claim to the movable property it was not barred, 
because the right of the plaintiff was not challenged before 
the suit in 1922. There is no “ right to sue ” within art. 120 
until the right asserted is infringed or challenged: Jitendra 
Nath Ghose v. Monmojian Ghose. (4) A suit cannot be brought 
for a declaration of a right of which the plaintiff is in 
undisputed enjoyment: Specific Relief Act, 1877, s. 42. 
But it is submitted that the article applicable is either 
art. 123, or art. 127, and under either the claim was not 
barred. 

Dunne K. C. replied. 

■ July 3. The judgment of their Lordships was delivered by 

Sir Binod Mitter. These are two consolidated appeals, 
ene by the plaintiff, Mat. Koklan, and the other by the 

,(j) (1872) L. B. I. A. Supp. 47, 05. (8) (1887) I. L. B. 11 B. 573. 

' (2) (1874) L. B. 2 I. A 7, 14,15. (4) (1930) L. B. 57 I. A 214, 223. 
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defendant, Mst. Bolo, from a judgment and decree, dated 
October 12, 1928, of the Court of the Judicial Commissioner, 
North-West Frontier Province, Peshawar, which reversed a 
judgment and decree, dated January 31, 1928, of the District 
Judge of Peshawar, and made a decree partly allowing the 
plaintiff’s claim and partly dismissing it. 

Kanhaya Lai executed his last will and testament on 
May 27, 1896, and died in the year 1899, leaving surviving 
his sole widow the plaintiff, Mst. Koklan, his infant son 
Tara Chand, and his great nephew Mohan Lai, as will appear 
from the following pedigree:— 


Wisakhi Ram Jul Mai 

I ! 

Moti Ram Musammat Sarasti 


Sultan Singh. 

I 


I 

Kanhaya La! = Musammat Koklan 
(died 1899) (Plaintiff) 


I 

Mohan Lai 
(died 1919) 

I 

Surjan Das 
(died 1918) 


\ 


Musammat 

Nikki 


Musammat 

Bhappo 


Sant Kam Hari Ram, minor 
(Defendant No 1.) (Defendant No. 2) 


Tara Chand 
(died 1918) 
married 

Musammat Bolo 
(Defendant No. 3.) 

I 

Mebr Chand 
(died March, 1927, 
aged 10 years) 


The properties left by Kanhaya Lai consisted of movables 

and immovables. They were self-acquired and were not 
ancestral. 


Two questions are before their Lordships for their decision 

in this appeal: (1,) What is the interest of the plaintiff and 

the defendant Mst. Bolo in the property left by Kanhaya 

Lai? (2.) Is the claim of the plaintiff in this suit barred 
by limitation ? 


The important clause in the will is the 4th, and it runs as 
follows: If I die, my real son—Tara Chand, minor aged 

2 years, may be held and considered as proprietor of half of the 
whole property specified in the will, jointly with Mst. Koklan, 
his mother. If, God forbid, the mother of the said Tara 
Chand minor dies before him, then the said Tara Chand 
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shall become the owner of the said half share and in case 
Tara Chand minor dies before his mother, then the latter 
shall be held and considered to be the owner oj^ the said 
minor’s half share in the entire property. Mst. Koklan shall 
act as guardian of the person and property of Tara Chand 
during his minority. It is further noted here that if Tara 
Chand is not present, i.e., if he dies, then Mst. Koklan shall 
be competent in every respect to alienate the said half share 
in the property by way of Dharam Khata, etc. (i.e., charitable 
purposes, etc.), but she shall have no power to alienate by 
gift or by other way any portion of the said property either 
to her parents or relations on her mother’s side. As regards 
the remaining one-half share of the property noted in the 
will, it shall go to Mohan Lai, son of Narinjan Das, caste 
Arora (by profession a physician) of Mohallah Kocchi Khan 
ilaqa Dabgari gate, Tahsil Peshawar, who is the son of my 
brother’s daughter, and after his death his children shall 
succeed to this half share of the property.” 

Tara Chand died in 1918, leaving him surviving his sole 
widow Mst. Bolo and an infant son Mehr Chand. The 
question for decision is whether on Tara Chand’s death his 
mother, Mst. Koklan, became entitled absolutely to a moiety 
of the estate left by Kanhaya Lai and, if not, then what on 
the construction of Kanhaya Lai’s will is the interest of 
Mst. Koklan or of Mst. Bolo. 

Counsel for Mst. Bolo submitted that the testator by the 
words ‘‘In case Tara Chand minor dies before his mother, 
then the latter shall be held and considered to be the owner 
of the said minor’s half share in the entire property,” intended 
that the interest which Tara Chand was to acquire under the 
will would go over to his mother only if Tara Chand died 

• 9 * 

before the testator or if he died during his minority, but not 
otherwise. 

He further submitted that in construing this will, which is 
the will of a Hindu, it is proper to take into consideration 
what are known to be the ordinary motives and wishes of a 
Hindu with respect to the devolution of his property, and 
that a Hindu, except in rare cases, would not deprive his 
42 
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sons or grandsons of their rights of inheritance, or even 
curtail the same, for the benefit of his widow. 

No doubt the submission of the learned counsel is perfectly 
legitimate and proper, but the primary duty of a Court of 
construction is to give to the words of the will their plain 
and natural meaning, and the words of this will are specific. 
Their Lordships think that, whilst they must give due weight 
to the submission of the learned counsel, they must construe 
the words as they find them. They therefore hold that the 
intention of the testator as expressed was that the defeasance 
clause would come into operation on the death of Tara Chand, 
it the same happened during the lifetime of his mother, and 
cannot be restricted in the way that counsel 1 suggested. The 
answer to the first question propounded is therefore that on 
the death of Tara Chand Mst. Koklan became entitled to a 
moiety of the property left by Kanhaya Lai and that Mst. Bolo 
has no interest therein. 

The learned District Judge found the facts as follows: 

When Kanhayya Lai died, Mohan Lai managed the property. 
On his death Surjan Das managed it and a year or two later 
Tara Chand also took part in the management. On the death 
of Surjan Das and Tara Chand, agents were appointed under 
registered powers of attorney by Musammats Sarani and 
Bolo, the mothers of the minors Sant Ram, Hari Ram, and 
Mehr Chand, to manage the property and that arrangement 
has been continuing up to date. The account books of the 
Pioperty show that the income has been credited half and 
half to the two branches of Sultan Singh’s descendants: an 
allowance of Rs.20 p.m. has been made to Musammat Koklan 
and it has been debited all along first to Tara Chand’s account 
and later to Mehr Chand’s. Since the death of Surjan Das 
and Tara Chand the mothers of the minors have been receiving 
from the property a sum of about Rs.400 a month for their 
various expenses. Kanhaya Lai’s widow and descendants 
continued to live jointly until 4 or 5 years ago when Musammat 
Koklan and Bolo began to live separately.” 

The Court of the Judicial Commissioner did not come to 
any different finding, and their Lordships accept the finding 
of the learned District Judge as correct. 
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A suit was filed on July 11, 1922, on behalf of the infant 
Mehr Chand by his mother Mst. Bolo against the two minor 
sons of surjan Das through their mother for partition and 
possession of the properties left by Kanhaya Lai in equal 
shares. Mst. Koklan petitioned to be added as defendant, 
denying that her minor grandson had any right at all and 
claiming under the will to be the absolute owner of the half 
share in suit. The suit was subsequently withdrawn with 
liberty to bring a fresh suit. 


J. C. 

1930 

BOLO 

v. 

Koklan. 


On these facts the question arises whether the claim of the 
plaintiff is barred by limitation. 

Learned counsel for Mst. Bolo argued that art. 120 applies 
to this suit in respect of the movable properties, and that 
when Tara Chand died the right to sue accrued to the plaintiff 
and the suit as regards the movable properties is therefore 
barred by limitation. 


Learned counsel for the plaintiff, Mst. Koklan, also sub¬ 
mitted that art. 120 of the Limitation Act is applicable, but 
that the right to sue did not accrue until Mehr Chand on 
July 11, 1922, instituted the suit which was subsequently 
withdrawn. He further submitted that if art. 120 did not 
apply, then art. 127 or 123 is applicable. If art. 127 or 123 
is applicable, then the suit is clearly within time, but even 
if art. 120 applies to this suit, then their Lordships are of 
opinion that the suit is within time. 

Art. 120 is as follows:— 


Sait for which no period of Limitation I Six years. I When the right to 
la provided elsewhere in this schedule, f [ sue accrues. 

There can be no “right to sue” until there is an’ accrual 
of the right asserted in the suit and its infringement, or at 
least a clear and unequivocal threat to infringe that right, 
by the defendant against whom the suit is instituted. 



No doubt Mst. Koklan’s right to the property arose on the 
death of Tara Chand, but in the circumstances of this case 
their Lordships are of opinion that there was no infringement 
of, or any clear and unequivocal threat to, her rights till the 
year 1922, when the suit, as stated above, was instituted. 
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C. Mst. Koklan was living as a member of a joint family, 

1930 consisting of herself, her infant grandson, and daughter in 

- law, and they constituted Kanhaya Lai’s branch of the 

BOLO ' 

v. family of Sultan Singh. 

Koklan. 

- The grant of powers of attorney by Msts. Sarani and 

Bolo to a manager* to manage the joint property, and the 
method in which the account books were kept, show the way 
in which the joint properties were managed. Such' methods 
of management are not uncommon amongst Hindus. 

Their Lordships therefore hold that the suit is not barred 
by limitation. They are of opinion that the appeal of 
Mst. Bolo should be dismissed and that of Mst. Koklan allowed, 
and that the following declaration should be made: That on 
the true construction of the will the plaintiff is entitled to 
an absolute interest in the one-half share in which she and 
Tara»Chand were interested at the time of the latter’s death, 
but this declaration is without prejudice to the question 
whether any, and if so to what extent, the restriction on 
alienation imposed by the will of Kanhaya Lai is valid. 

It follows therefore that Mst. Koklan is entitled to a decree 
for partition and that this suit should be remitted to the 
learned District Judge to carry out the directions of their 
Lordships. The appellant, Mst. Bolo, must pay the costs 
of Mst. Koklan before this Board. There will be no order for 
costs in the Courts below and any costs paid under any order 
should be returned to each other respectively. The costs of 
partition would be dealt with by the learned District Judge. 

Theii Lordships will humbly advise His Majesty accordingly^ 

Solicitor for defendant Bolo: H.S.L. Polak. 

Solicitors for plaintiff: T.L. Wilson & Co. 
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AtOTILAJj and Others.Appellants; j. c.* 

AND 1930 

NANHELAL and Another .... Respondents* J**h 29. 

ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL PROVINCES. 

Specific Performance-Contract to sell Sir Land-Implied Term-Transfer 
of cultivation Rights—Sanction of Revenue-officer—Central Provinces 
Tenancy Act (/. of 1920, Cent. Prov.), s. 50, sub-s. 1 —Code of Civil 
Procedure (V. of 1908), Order xxi., r. 35 (5.). 

Where a proprietor of land subject to the Central Provinces Tenancy 
• Act, 1920, contracts to sell a share of it “with sir and khudkast,” the 
contract is one for a transfer of sir land without reservation of the rights 
of occupancy, and the sanction of the revenue-officer to the transfer 
is necessary under s. 50, sub-s. 1, of the Act. There is an implied 
term in the contract that the vendors will apply for sanction. The 
contract can be enforced under the Specific Relief Act, 1877, and 
Order xxi., r. 35 (5.), by a decree ordering the vendors to apply for 
sanction and to execute a transfer on receiving it. 

Decree affirmed. 


Appeal (No. 52 of 1929) from a decree of the Court of 
the Judicial Commissioner, Central Provinces (April 8, 1926), 
reversing a decree of the District Judge of Hoshangabad 
(September 30, 1924). 

The . appeal arose out of a suit for specific performance of a 
contract for the sale of a share of a mauza subject to the 
provisions of the Central Provinces Tenancy Act, 1920, “with 
sir and khudkast. ’ ’ The first appellant was the son of the 
vendor, who was defendant No. 1, the other appellants were 
mortgagees from him. The respondents were the assignees 
of the purchaser Musammat Jankibai, who was plaintiff in 
the suit. 


* 


The facts, and the terms of s. 50, sub-s. 1, of the above 
Aet, appear from the judgment of the Judicial Committee. 

The appellate Court (reversing the trial judge) made a 

decree in favour of the plaintiff in the terms appearing in 

§ 9 

the present judgment. The assignment by Jankibai to the 

' rT <i ti 

* Present : Loan Thamkzbton, 8m Lancelot Sandebson, and 
8m Gqobgk Lowndes. 
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respondents was made after the decree, and the respondents 7 
names were ordered to be substituted for hers as respondents 
to the present appeal. 

1930. July 17, 18. Dunne K.C. and Wallach for the 
appellants. 


De Gmyther K.C. and Parikh for the respondents. 

July 29. The judgment of their Lordships was delivered by 


Sir Lancelot Sanderson. This is an appeal from a 
decree of the Court of the Judicial Commissioner, Central 
Provinces, dated April 8, 1926, which reversed a decree of 
the District Judge of Hoshangabad dated September 30, 
1924, and decreed the plaintiff’s suit with costs. 

The appeal is brought by Seth Motilal, the son of Seth 
Sobhagmal (who was the first defendant in the suit >and is 
now dead), and Seth Lachmandas and Seth Manakchand, 
the second and third defendants in the suit. 


The respondents are the assignees of the plaintiff, 
Mst. Jankibai, widow of Govindram Chaudhari. The plaintiff 
assigned all her interest in the subject matter of the suit 
and in the decree appealed against to the respondents, whose 
names by order of the Court dated October 7, 1927, were 
substituted for that of the plaintiff, as respondents in the 
appeal. 

The material facts are as follows:— 


On July 9, 1914, Mst. Jankibai, the plaintiff, had agreed 
to buy from Seth Jiwandas and the latter had agreed to 
sell to the former a four annas and four pies share of mauza 
Raisalpur, including sir and khudkast lands, with cultivating 
rights in the sir, for Rs.46,100. Mst. Jankibai paid Rs.5000 
as earnest money, but being unable to raise the balance of 
the purchase money, arranged with Seth Sobhagmal 
(defendant 1) that he should have the benefit of her contract -y 
with Jiwandas, pay the balance, take the sale-deed in his 
name, and convey to her the said share at any time within 
ten years on her paying him (Sobhagmal) Rs.41,100. 

On August 25, 1914, Seth Sobhagmal accordingly took a 
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sale-deed from Jiwandas and paid him the balance of the 
purchase money. 

On September 4, 1914, two agreements were executed, 
one by Seth Sobhagmal in favour of Jankibai, and the other 
by the latter in his favour, stating the arrangement already 
mentioned. 


J. c. 

1930 

Motilal 

V. 

Nanhelal. 


On March 18, 1918, Seth Sobhagmal mortgaged a four 
anna share to the defendants 2 and 3. 


On October 9, 1919, Jankibai gave notice to Sobhagmal 
that she was prepared to pay him the price, and called 
upon him to carry out his contract with her, but he took 
no notice of it. 

Consequently the plaintiff instituted the present suit against 
Seth Sobhagmal and his mortgagees (the second and third 
defendants), praying for a decree that the defendants should 
be ordered to execute a sale-deed in favour of the plaintiff 
for the said share of the said village with cultivating rights 
in the sir land, after obtaining sanction under the Central 
Provinces Tenancy Act for the transfer of the' sir lands on 
payment by her of the sum of Rs.41,100 and other sums 
that might be due under the agreement. The plaint con¬ 
tained other alternative reliefs, which it is not necessary 
to mention in detail at present. 

At the trial many issues were raised; most of them are not 
now material. The learned District Judge dismissed the suit. 
He came to the conclusion that the litigation was speculative 
and opposed to public policy; that it had been engineered 
by Seth Nanhelal, the first respondent, to get the defendants 
out of the village, as they were undercutting him by lending 
grain and money at lower rates than he did in the village. 

With regard to this ground, it is only necessary to say that 
it is not relied upon by the appellants in this appeal. 

The plaintiff appealed to the Court of the Judicial Com¬ 
missioner, which allowed the appeal, and on April 8, 1926, 
made a decree in the plaintiff’s favour as follows: “The 
decree of the lower Court is set aside and it is ordered that the 
first defendant Sobhagmal shall apply within one month to 
a revenue-officer for sanction to transfer to the plaintiff 
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Jankibai the cultivating rights in the sir pertaining to the 
share in the village of Raisalpur mentioned in the agreement 
of the 4th of September, 1914, and further that within one 
month of receipt of that sanction he shall convey to the 
plaintiff the said share in accordance with the terms of that 
agreement, after redeeming the mortgage on the share held 
by the other defendants, Seth Lachmandas and Manakchand, 
and further that he shall pay the whole of the costs incurred 
by the plaintiff in both Courts by deduction from the amount 
to be paid to him for the transfer.” 


From this decree the appellants have appealed. 

The first point urged on their behalf was that the agree¬ 
ments of September 4, 1914, between Mst. Jankibai and 
Sobhagmal did not cover the cultivating rights in the sir 
land, and therefore that the plaintiff was not entitled to 
call for a conveyance thereof from Sobhagmal. This is a 
question of construction. 

The agreement signed by Sobhagmal was as follows [so far 
as is material:] “I will execute a sale-deed in your favour in 
respect of the entire four anna and four pie share of this mauza 
with sir and khudkast at any time you pay in full, within 
ten years, Rs.41,100 cash together with registration and other 
expenses of the sale-deed and rental arrears that may be due 

to me from tenants.If I fail to execute a sale-deed after 

the full amount as above is paid, you may pay the amount 
in Court and get a sale-deed executed by me through Court 
under this deed of agreement.” It is to be noted that this 
agreement was made on September 4, 1914, ten days after 

the deed by which Jivandass sold the share in the village 
to Sobhagmal. 

There is no doubt that by the last mentioned deed the 

cultivating rights in the sir land were transferred by 

Jiwandass to Sobhagmal, with the sanction of the revenue- 
officer . 

The recitals in the agreement of September 4, 1914, the 
price which Mst. Jankibai was to pay, Rs.41,100, which, 
added to the Rs.5000 earnest money already paid by her, 
made up the total of Rs.46,100, which corresponded to the 
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purchase price of the sale-deed, and the operative words of 
the agreement go to show, in their Lordships’ opinion, that 
the subject matter of the agreements of September 4, 1914, 
between Mst. Jankibai and Sobhagmal was the same as the 
subject matter of the sale-deed of August 25, 1914. 
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As already stated, there is no doubt that by the said sale- 
deed the cultivating rights in the sir land were conveyed to 
Sobhagmal, and their Lordships are of opinion that the true 
construction of the agreements of September 4, 1914, is that 
Sobhagmal agreed to transfer to Mst. Jankibai the cultivating 
rights in the sir land as well as the share in the village and 
the other matters specifically mentioned therein. It is to be 
noted that this opinion agrees with the construction placed 
upon the agreements by the learned District Judge, and that, 
so far as can be ascertained from the judgment of the 
appellate Court in India, the above mentioned construction 
was not disputed in that Court. 


The next point on which the appellants relied was that 
a decree for specific performance of the agreements of 
September 4, 1914, should not be made, because such per¬ 
formance would necessitate an application by or on behalf 
of the defendants or one of them to the revenue-officer 
for sanction to transfer the cultivating rights in the sir 
land, and that the Court had no jurisdiction to require 
the defendants or any one of them to make such an 
application. 


The material section which was in force at the time of the 
agreements was s. 45, sub-s. 2, of the Central Provinces 
Tenancy Act (XI. of 1898). That Act was repealed by the 
Central Provinces Act of 1920, and the corresponding section 
of the 1920 Act is s. 50, sub-s. 1, which is as follows: “If a 
proprietor desires to transfer the proprietary rights in any 
portion of his sir land without reservation of the right of 
occupancy specified in s. 49, he may apply to a revenue-officer 
and, if such revenue-officer is satisfied that the transferor is 
not wholly or mainly an agriculturist, or that the property 
is self-acquired or has been acquired within the twenty years 
last preceding, he shall sanction the transfer.” 

43 
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In view of the above mentioned construction of the agree¬ 
ments of September 4, 1914—namely, that Sobhagmal agreed 
to transfer the cultivating rights in the sir land—there was, 
in their Lordships’ opinion, an implied covenant on his part 
to do all things necessary to effect such transfer, which would 
include an application to the revenue-officer to sanction the 
transfer. 


It is not necessary for their Lordships to decide whether in 
this case the application for sanction of transfer must succeed, 
but it is material to mention that no facts were brought to 
their Lordships’ notice which would go to show that there 
was any reason why such sanction should not be granted. 

In these circumstances their Lordships are of opinion that 

the appellate Court had jurisdiction under the provisions 

of the Specific Relief Act to make the decree against which 

the appeal is directed, and that the terms of Order xxi., 

r. 32 (5.), are sufficient to provide for the decree being 
carried out. 


Inasmuch as their Lordships are of opinion that the decree 
for specific performance of the agreements was properly 
made, it is not necessary to consider or express any opinion 
upon the point raised on behalf of the appellants with 
legard to the question of damages. 


For these reasons their Lordships are of opinion that this 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 


Solicitors for appellants: T.L. Wilson & Co. 
Solicitors for respondents: Stanley Johnson & Allen. 
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SATISH CHANDRA SEN . . . 


Appellant ; 


Respondent . 


J.c* 
1930 
Oct . 14. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Contonirunt Tenure in Bengal—Possessory Title—Absence of Assessment 
or Registration as Private Land-Mauzawari Register—Land Acquisition 
—Bengal Cantonment Regulation, 1836 cl. 6. 

When Government are acquiring immovable property under the 
Land Acquisition Act, 1894, it is for the person claiming compensation 
to establish his title to it affirmatively. 

It is not a necessary implication from the Bengal Cantonment Rules, 
1836, that all land within a cantonment in Bengal is Government 
property; but long possession by a private person is not by itself 
sufficient to establish his title to land so situate. 

In 1917 the Government acquired under the above named Act 
a plot of land, with a house, in the Barrackpore cantonment. The 
respondent had a possessory title to the land from 1900, or possibly 
from 1871. The land, which was not shown to be lakhiraj, had not 
been assessed to revenue, nor had it been registered as private property 
under the Bengal Land Registration Act, 1876, ss. 38 to 41. An entry 
in 1853 in the mauzawari register referred to the land as a mehal “khas 
sircar ”:— 


Held, that the respondent, though entitled to the compensation awarded 
in respect of the house, was not entitled to the compensation awarded 
for the land, as he had not established his title thereto. The entry 
in the mauzawari register, although no proof of title in the Government, 
was of considerable significance in the absence of other records. 

Robinson v. Carey (1865) Cor.Rep. 137 and Ghaswala v. Secretary 
of State for India (1911) L.R. 38 I.A. 204 referred to. 

Decree of the High Court reversed. 

Appeal (No. 80 of 1929) from a decree of the High Court 
(June 20, 1927) affirming a decree of the Special Land 
Acquisition Judge of 24-Parganas (July 9, 1925). 

The appeal arose out of proceedings under the Land 
Acquisition Act, 1894, whereby the Government acquired a 
plot of land, with a house thereon, situated within the 

* Pre * ent -. Lord Thanxbrton, Sir Lancelot Sanderson, and 
Sir GbobOb Lowndes . 
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Barrackpore cantonment. The Collector made an award in 
favour of the respondent in respect of the value of the house 
only. The question arising upon the appeal was whether 
the respondent was entitled also to the amount awarded by 
the Collector, after a remand, in respect of the land. 

The facts of the case and the relevant provisions of a 
notification issued by the Secretary to the Government, 
Military Department, in 1836, appear from the judgment of 
the Judicial Committee. 


The High Court, affirming the view of the Special Land 
Acquisition Judge, held that the respondent was entitled to 
the compensation. The learned judges (Ghose and Roy JJ.) 
were of opinion that the cantonment rules, and other 
documents before them, did not show that all land within 
a cantonment belonged to Government. It appeared from 
the rules that an owner of Government land so situated was 
bound to obtain the leave of the authorities before erecting 
structures upon it. The absence of any record of permission 
having been granted as to the land in question showed in 
their opinion that the Government had no concern with it. 
The presumption from the respondent’s long undisturbed 
possession without payment of rent was that he was the 
owner. 


1930. July 18, 21, 22. Dunne K.C. and Wallach for the 
appellant. All land within a cantonment belongs prima 
facie to Government. That view is supported by the terms 
of the Cantonment Regulation of 1836. The revenue survey 
map of 1851 shows that all lands in the Barrackpore canton¬ 
ment were Government property. Documents dating back 
to 1775 show that Government acquired the land consti¬ 
tuting the village of Barrackpore. In the absence of any 
assessment of the land to revenue, and of registration as 
private land under the Bengal Land Registration Act, 1876, 
the respondent did not discharge the onus upon him. No 
inference adverse to Government can be drawn from the fact 
that there was no record of sanction being given to erect 
the house. The facts were similar to those in Robinson v. 
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Carey (1), in which Norman J. decided against a claim to 
land in the Barrackpore cantonment based on a possessory 
title. [Reference was made also to Ghaswala v. Secretary 
of State (2) ; Bank of Upper India v. Secretary of State 
for India (3), and to a decree of the Supreme Court, 
Bengal, in Burney v. Bagshaw. (4)] The plot of land now 
in question was recorded in the mauzawari register in 1853 
as a mehal “khas sircar,” i.e., in the possession of 
Government. 

Upjohn K.C. and Dube for the respondent. The question 
of ownership was one of fact, and there are concurrent findings 
in the respondent’s favour. The judgment of the Board in 
Ghaswala’s case (2) has no bearing, as in Bombay all 
cantonment land was expressly declared by regulation to 
be the property of Government. The rules of 1836 do not 
so declare even by implication as to cantonment land in 
Bengal. The observation in Robinson v. Carey (1), which 
is relied on, was obiter. The case before the Supreme Court 
in 1840 turned upon its particular facts; no general rule 
was laid down. The Allahabad case has no bearing. The 
respondent proved possession since 1871; that raised in his 
favour a strong presumption, which was not rebutted by the 
evidence. The entry in the Mauzawari register was not 
admissible under s. 35 of the Evidence Act. [Reference 
was made also to the Cantonment Acts, 1889 and 1910, 
and rules made thereunder.] 

Dunne K.C . replied. 

Oct. 14. The judgment of their Lordships was delivered by 

Sir George Lowndes. This appeal arises out of certain 
land acquisition proceedings. The Government notified for 
acquisition a plot comprising some 5% bighas of land with 
a house upon it situated in the Barrackpore cantonment. 
The respondent was in possession under a title which will be 
presently considered. The Collector valued the buildings at 

(1) (1865) Cor. Rep. 137. (4) July 24, 1840 (Byan C.J., 

(2) <1911) L.E. 38 I.A. 204. Grant and Seton JJ.). Unreported 

<-3) (1910) I.L.B. 33 A. 229. Record, Pt. II., pp. 61, 62. 
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Rs.ll,467.11.0, which together with Rs.l,720.2.5, the statutory 
addition of 15 per cent, for compulsory acquisition, he 
awarded to the respondent, and this part of his award is not 
in dispute. He valued the land at Rs.9,510.10.0, but refused 
to award any part of this to the respondent on the ground 
that the land being cantonment land was the property of 
Government. The respondent claimed a reference in the 
ordinary course. The case came before the Special Land 
Acquisition Judge, who held that the respondent was entitled 
to the value of the land also, and accordingly passed a decree 
in his favour for the additional sum of Rs.10,937.3.6, being 
the above mentioned sum of Rs.9,510.10.0 together with the 
additional 15 per cent. The Secretary of State appealed 
to the High Court, but his appeal was dismissed, and the 
matter now comes before His Majesty in Council upon the 
High Court’s certificate. 


The question seems to have been dealt with in India as if 
the matter were one of apportionment between two contending 
claimants, the sole criterion being which of the two had made 
out the better claim to a particular part of the compensation. 
Their Lordships, however, have no doubt that when 
Government are acquiring immovable property for a public 
purpose under Act I. of 1894, it is for the person claiming 
compensation to establish his title to it affirmatively. 

The difficulty in the present ease arises mainly from the 
fact that the acquired property is admittedly within the 
Barrackpore cantonment, and the tenure of such property 
is in many cases of a somewhat anomalous character. It 
seems clear that much at all events of the land comprised in 
this cantonment, and probably in other cantonments in 
different parts of India, was originally acquired by Government 
for military purposes, but that private individuals were 
allowed to erect houses upon various plots. Government 
appear to have encouraged this form of development as 
providing a simple solution of the varying demand for 
officers’ quarters, and to have recognized, subject to certain 
restrictions, rights of private ownership in the buildings, 
while at the same time retaining in themselves the property 
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in the soil. This is sometimes referred to as “military or 
cantonment tenure. ’ ’ 

There have been from very early times in Bengal rules 
promulgated by Government for the control of buildings in 
cantonments, and on September 12, 1836, in supersession of 
previous orders, a “regulation” of the Governor-General in 
Council was notified dealing primarily at all events, as their 
Lordships think, with applications to build upon unoccupied 
land in cantonments. 

Clause 6 of this regulation is in the following terms:— 
“6. No ground will be granted except on the following 
conditions, which are to be subscribed to by every grantee, 
as well as by those to whom his grant may subsequently be 
transferred. 

1st.—The Government to retain the power of resumption 
at any time, on giving one month’s notice, and paying the 
value of such buildings as may have been authorised to be 
erected. 

Ilnd.—The ground being in every case the property of 
Government cannot be sold by the grantee; but houses or 
other property thereon situated may be transferred by one 
military or medical officer to another, without restriction, 
eycept in the case of reliefs, when, if required, the terms of 
sale or transfer are to be adjusted by a committee of 
arbitration. 

Illrd.—If the ground has been built upon, the buildings 
are not to be disposed of to any person, of whatever description, 
who does not belong to the army, until the consent of the 
officer commanding the station shall have been previously 
obtained under his hand. 

IVth.—When it is proposed, with the consent of the 
commanding officer, to transfer possession of a native, should 
the value of the house, buildings or property to be so trans¬ 
ferred exceed 5000 rupees, the sale must not be effected until 
the sanction of Government shall have been obtained through 
His Excellency the Commander-in-Chief.” 

It is contended for the appellant that these rules, and in 
particular para. 2 of clause 6, declare all lands in cantonments 

2 A 2 


J. C. 
1930 

Secretary 
of State 
for 
India 

V- 

Satish 

Chandra 

Sen. 


344 


INDIAN APPEALS. 


[L. R. 


J. c. 
1930 

Secretary 
of State 
for 
India 

V. 

Satish 

Chandra 

Sen. 


to bo the property of Government. Their Lordships are 
not satisfied that this is the necessary implication, though 
the rules certainly suggest that some, and probably the greater 
part, of the land was at that time Government property. 

In 1840 a question as to house property in this cantonment 
came up for decision by the Supreme Court at Calcutta. 
Part of the estate in an administration suit consisted of 
cantonment houses, and their devolution seems to have 
depended upon the question whether they were realty or 
personalty. The master to whom this question was referred 
found and reported that “the whole land within the limits 
of the cantonment at Barrackpore is the property of the 
East India Company,” and that “all private houses built 
thereon and all parts of such land as are appropriated to 
private purposes are built and appropriated on leave given 
by Government,” and he accordingly found that the property 
in, question was personalty. His finding was accepted by 
the Court and was embodied in its decree, a certified copy of 
which forms part of the record in this appeal. The conclusion 
come to seems to have been based in part, at all events, upon 
the rules of 1836; and though upon the materials now available 
their Lordships are not prepared to affirm that all land in 
the cantonment is necessarily the property of Government, 
the decision suggests that in 1840, when these rules had only 
recently come into operation, there was no common knowledge 
of the existence of any privately owned land in the cantonment. 

For the respondent it is contended that under these rules 
a register and plan were to be kept upon which all grants 
by Government were to be entered, and reliance is placed 
upon the fact that no such records are produced. Their 
Lordships are driven to the conclusion that these provisions 
have been disregarded by the military authorities, but in 
the absence of any proof that the respondent’s buildings 
were erected after 1836, they think that no presumption 
can be drawn in his favour from this apparent dereliction 
of duty. 

• 

Reference has also been made to the more recent Canton¬ 
ment Acts and rules which have gradually developed into a 
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regular code of municipal law, and it is pointed out by the 
respondent that many of the provisions evidently contemplate 
the existence of privately owned property within cantonment 
limits. 

Turning now to what is known about the Barrackpore 
cantonment in particular, a number of official letters have been 
produced, commencing with one from Warren Hastings 
dated February 2, 1775, which make it clear that between 
that date and 1814 Government acquired a considerable 
quantity of land for the cantonment, and a survey map has 
been put in evidence dated in 1851, which shows the canton¬ 
ment as consisting of 889 acres 1 rood 31 poles. It is on a 
small scale but in great detail, and shows the plot the subject 
of this appeal with buildings upon it which are no doubt 
those of which the value has been awarded to the respondent 
by the Collector. An entry has also been produced from the 
mauzawari register, dated September 30, 1853, in which 
the Barrackpore cantonment with the same area as above 
is entered as a mehal “ khas sircar,” which seems to mean 
in the possession of Government. Counsel for the respondent 
has objected to the admissibility of this entry, but there is no 
trace of any objection having been taken to it in the Courts 
in India, and their Lordships think that it is admissible, for 
what it is worth, under s. 35 of the Indian Evidence Act. 
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Their Lordships hold that the fair inference from these 
facts, taken in connection with the rules of 1836, is that much, 
and possibly most, of the land in this cantonment was and is 
the property of Government; that houses were erected upon 
it by the licence of Government, the buildings being recognized 
as the property of the persons by whom they were erected, 
and the land remaining in the ownership of Government, but 
that there may nevertheless have been within the cantonment 
limits some land which was never acquired by Government, 
and of which the ownership was always in private hands. 

If it lay upon the appellant to prove the acquisition of the 
particular plot which is the subject of this appeal, there can be 
no doubt that he has failed to do so. Both courts in India 
have come to this conclusion, and considering that this 
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disposes of Government’s claim to the land, they have, as 
their Lordships think, assumed that it must be the property 
of the respondent. Their Lordships are unable to concur 
in this assumption. In their opinion the respondent, in order 
to succeed in his claim to compensation for the land, must 
prove his title to it in the ordinary way. The plot in question 
may have been privately owned, and may have passed from 
such owners to the respondent, but there is in their Lordships’ 
opinion no ground for assuming this: it must be a matter of 
proof by the respondent, and it is upon this that the 
respondent’s claim to the compensation money must stand 
or fall. 


The title vouched by the respondent is remarkable for the 
meagreness of its written record. There is a mortgage dated 
in 1889, which covers a somewhat indeterminate fraction of 
the property. This is implemented by a certificate of purchase 
by the respondent of the same fraction at a court sale in 
January, 1899—presumably under a decree passed on the 
mortgage. Then there is a second sale certificate of August, 
1899, under which one Jogesh Chandra Sen, who may have 
been a coparcener of the respondent, purchased another 
fraction of the property, and a third sale certificate under 
which the respondent purchased the interest of his mortgagor 
in apparently the larger part of the property. It is impossible 
to make out from these documents any title at all to the 
whole of the bighas which the Government has now 
acquired, but this does not appear to have been noticed in 
the Indian Courts, and their Lordships do not desire to found 
their judgment in any way upon this deficiency. In addition 
to these documents there is the deposition of the respondent, 
who says that he has been in possession since 1900, but has no 
title deeds, and had never seen any of prior date to his 
mortgage. It is said that the recitals in this deed carry back 
the possession to 1871, but their Lordships doubt if these 
recitals are evidence as against the appellant: see per Lord 
Buckmaster in Banga Chandra Dhur Biswas v. Jagat Kishore 
Chowdhuri. (1) It is admitted that the sale certificates 


(1) (1916) L. R. 43 I. A. 249, 254. 
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passed nothing but the right title and interest of the judgment 
debtor, whatever it was, and the mortgage without anterior 
title deeds is of no more determinate value. 

Their Lordships think therefore that the title of the 
respondent must be taken to be a purely possessory one, and 
whether dating from 1900 or from 1871, seems to be immaterial, 
as it is clear from the map referred to above that the property 
had been included in the cantonment at all events from 1851. 

No Government assessment has ever been paid by the 
respondent, nor apparently has the land ever been assessed. 
No evidence was offered that it was lakhiraj land and so 
exempted from assessment, though this appears to have 
been the respondent’s contention before the special judge. 
Nor is there any suggestion that the land has been entered 
in the land registers as private property, though under the 
provisions of Part IV., ss. 38 to 44, of the Bengal Land 
Registration Act, VII. of 1876, such registration is eompulsorv. 
Their Lordships would have expected that the respondent, 
who is an attorney, when taking a mortgage of the property 
in 1889 would have made some inquiry as to registration, 
and would, if he believed that the land was the property of 
his mortgagor, have taken steps to register his mortgage, 
as he was entitled to do under s. 44 of the Act, or would at 
least have seen to the registration of his title, when he bought 
at the Court sales. It is to be noted that the provisions of 
s. 38 apply not only to u estates,” i.e., land paying Govern* 
ment revenue, but to revenue-free property or any interest 
therein, and s. 42 covers the case of any person succeeding 
to any proprietary right in an estate or revenue-free property, 
whether by purchase, inheritance, gift or otherwise. In 
fact the only entry in the Government registers, so far 
as is disclosed by the record of this case, is that in the 
mauzawari register already referred to. Their Lordships 
recognize that such an entry is no proof of title, but it is at 
least of considerable significance in the absence of all other 
Tecords. 

Under these circumstances their Lordships are unable to 
hold that possession of the land with the house standing 
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upon it from 1900, or even from 1871, if that can be assumed, 
is any proof of title to the land. It is in every way consistent 
with a mere cantonment tenure which has never been denied 
by Government, but which would carry with it no property 
in the land. Indeed the facts that no assessment is levied, 
and that no private title has been registered suggest this as 
the more probable origin of the respondent’s possession. 

Reference has been made in the arguments to the case of 
Robinson v. Carey (]), which came before the High Court of 
Calcutta in 1865. In this case, which was concerned with 
another house in the Barrackpore cantonment, Norman J., 
the trial judge, delivered himself as follows: “ With respect 

to the property of the soil in cantonments, where there is no 
evidence that the land is part of a settled estate, there being 
no proof that it pays revenue to the Government, nothing in 
fact to show that it is held by any other tenure, I think it 
must be taken that the soil is the property of the Government, 
and that the occupation by the owners of bungalows is 
permissive.” Whether this would be sufficient to establish 
the title of Government where the burden was upon them, 
may be open to doubt, but their Lordships think that it 
affords a very cogent answer to a merely possessory title. 


In Ghasivala v. Secretary of State for India (2), a case very 
similar to the present one, but dealing with a house in the 
Poona cantonment, came before this Board. The Bombay 
Regulations, by which the case was governed, provided 
definitely that no private property was to be included in the 
cantonment, and the absence of any corresponding provision 
in the Bengal Regulations no doubt weakens the application 
of the decision. But much of Lord Robson’s judgment is in 
point. There, as here, a paper title of sorts was relied on. 
but it was put aside as of no weight, and the real question 
was the effect of long possession. The cantonment was 
founded in 1822, and official correspondence was put in which 
showed, as in the present case, that in the immediately 
ensuing years the military authorities were arranging for the- 
indemnification of the expropriated owners. 

(1) Cor. Rep. 137. (2) L. R. 38 I. A. 204. 
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“ It seems reasonably clear therefore,” Lord Robson says (1), 
xt that from the first the military authorities were conscious, 
as they could scarcely help being, of the inconvenience and 
risk of having absolute owners of land within the cantonment, 
and of the necessity of propitiating them by proper settlements 
and compensation. Even if the appellant established that 
his house was built at or before the time the cantonment was 
formed, there is still, under the circumstances of the case, a 
strong probability that he was duly compensated along with 
other proprietors for the change in his position as owner to 
that of licensee.” 

He goes on to point out that this “ probability ” is made 
stronger by the provision of Bom. Reg. III. of 1826, which 
laid down that private property was not to be included in 
the cantonment limits, and he continues: “In this state of 
things it is impossible to say that mere possession or occupation 
of the bungalow on this site affords any presumption whatever 
that the possessor or his predecessors in title were owners in 
fee. The presumption is all the other way.” 

On the whole, therefore, their Lordships have come to the 
conclusion that the respondent has not established his title 
to the land as apart from the buildings, and they will humbly 
advise His Majesty that the decrees of the Special Land 
Acquisition Judge and of the High Court should be set aside 
and the award of the Collector restored. The respondent 
must pay the costs of the appellant throughout. 

Solicitor for appellant: Solicitor, India Office. 

Solicitors for respondent: Watkins & Hunter. 

(1) L. R. 38 LA. 215, 216. 
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, Act IX. (Indian Contract Act), ss. 23, 
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s. 577 (d): See Land Acquisition 2* 
Bombay:— 

1927, Reg. V., s. 15, sub-s. 3: See Mort- 
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1908, Act I. (Settled Estates Act), ss 4 12 
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ADVERSE POSSESSION— continued. 

showed the defendants as being in possession. 
Much oral evidence as to possession was 
adduced by both parties at the trail, but it 
was unsatisfying. The plaintiff was in a 
position to appreciate the importance of the 
entries in the records but had not challengi d 
them earlier. The Court of the Judicial 
Commissioner, being of opinion that the 
evidence of acts of possession adduced by 
the plaintiff was more worthy of credit than 
that adduced by the defendants, decreed the 
suit: — 

Held, that the suit, should be dismissed, as 
the plaintiff had not discharged the onus of 
proof. Under s. 44 of Act XVII. of 1887 the 
entries were to be presumed to be correct, and 
in the circumstances of the case very clear 
and definite evidence was required to rebut 
that presumption. 

Uadliamoni Dt'ui v. Collector of Khulna 
(1900) L. R. 27 I. A. 130, 140 and Kuthali 
Moothavar v. Pcringati Kunliarankutty (1921) 
L. R. 48 I. A. 395, 398 followed as to the 
nature of evidence necessary to show adverse 
possession. Jahandad v. Abdul Ghafur. 273 

APPEAL TO HIGH COURT— Jurisdicl ion in 
Second Appeal—Finding of Fact — Construc¬ 
tion of Document—Whether Question of Lair 
involved—Code of Civil Procedure (Act V. of 
1908), as. 100, 101. 

A decision of fact by a first Appellate Court 
does not involve a question of law so as to be 
open to reconsideration upon second appeal 
under s. 100 of the Code of Civil Procedure, 
1908, merely because documents which were 
not relied on as instruments of title or the 
direct foundations of rights, have to be | 
construed for the purpose of deciding the 
question. 

Mortgagees resisted a suit in 1921 to redeem, • 
alleging that about 1892 the mortgagors 
had sold to them the equity of redemption. 
The land being in the Punjab a sale and 
transfer could be effected orally. The 
defendants relied (inter alia) upon entries 
of their names as owners in a record-of-rights 
made in 1892 under the Punjab Land Revenue 
Act, 1887, s. 31, which under s. 44 were to be 
presumed to be correct. The District Judge 
found that the alleged sale was not proved: — 

Held, that the District Judge had rightly 
held that the onus was upon the mortgagees 
to prove that the mortgage was no longer 
subsisting, and his decision was one of fact, 
and therefore binding in second appeal under 
ss. 100, 101 of the Code of Civil Procedure, 
1908; the only question with regard to the 
entries was their evidentiary value on the 
fact in issue—namely, whether the alleged 
sale took place. 

Midnapur Zamindary Co. v. Uma Charan 
Mandal (1923) 29 Cal. W. N. 131 (P. C.) 
followed. 

Review of decisions of the Privy Council 
as to jurisdiction in a second appeal. Wali 
Mohammad v. Mohammad B akh sh - 86 

-: See Madras Tenancy. 


APPEAL TO PRIVY COUNCIL —Appeal as 
of Right —“ Value of the subject-matter of 
the Swit ”—Code of Civil Procedure (Act V. 
of 1908), s. 110. 

In s. 110 of the Code of Civil Procedure, 
1908, dealing with appeals to the King in 
Council from a decree or final order of a High 
Court, the words “the amount or value of the 
subject-matter of the suit in the Court of 
first instance ” mean the amount or value 
at the institution of the suit, not at the date 
of the decree in the Court of first instance, 
and that meaning is not affected by the 
alternative condition which follows in the 
section. 

Subramanya Ayar v. Sellammal (1915) 
I. L. R. 39 M. 843 approved. Gudivada 
Mangamma v . Maddi Mahalakshmamma - 56 
-: See also Privy Council Prac¬ 
tice 1. 


-Land acquisition—Valuation. 

See Land Acquisition 2. 

2. - Probate Suit—Right of Appeal 

from High Court—Competing Wills — Sus¬ 
picious Circumstances affecting alleged Exe¬ 
cution—Onus of Proof—Code of Civil Proce¬ 
dure (Act V. of 1908), ss. 109, 110. 

Where competing applications under the 
Probate and Administration Act, 1881, for * 
the probate of different alleged wills of a 
testator have been heard by the District 
Judge as a regular suit, an appeal from the 
decree or final order passed on appeal by the 
High Court lies to the Privy Council under, 
and subject to the requirements of, the Code 
of Civil Procedure, 1908, ss. 109, 110. 

Po Kin v. Ma Sein Tin (1919) 10 L. B. 
Rulings, 22 disapproved. 

Rangoon Botatoung Co. v. The Collector, 
Rangoon. (1912) L. R. 39 I. A. 197 dis¬ 


tinguished. . , 

Where a will is propounded by the chief 
beneficiary under it, who has taken a leading 
part in giving instructions for its preparation 
and in procuring its execution, probate should 
not be granted unless the evidence removes 
suspicion and clearly proves that the testator 
approved the will. Vellasawmy Servai v. 

Sivaraman Servai .- 96 

ASSIGNMENT — Validity of Transfer— 
Interest under Settlement in Trust—Vested 
Interest—Contingent Interest—Spes succes¬ 
sion's—Transfer of Property Act (IV- °f 
1882), s. 6 (a) (e). 

A person entitled under a deed of settle¬ 
ment made in his lifetime to a vested interest 
in the income of the trust fund, and to an 
interest in the corpus contingent upon his 
mrviving at the period of distribution, can ^ 
ralidly assign his interest under the settle¬ 
ment; his interest, whether vested or con- 
ringent, is not a mere possibility of the nature 
jf the chance of an heir apparent succeeding, 
aor a mere right to sue, so as to be untrans¬ 
ferable by the Transfer of Property Act, 
1882, s. 6 (a) ( e ). ^ 

Decree of the High Court, I. L. R. 5 R. 
iffirmed. Ma Yait v. The Official 

Assignee . 1 
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BENGAL TEN AN C Y — Sale of Tenure in 
Execution — Rent Decree — Parties — Trans¬ 
ferees of Tenur'■ — P/esumcd Notice to Land¬ 
lord-Interest on Arrears—Suit to restrain 
Execution against Tenure — Limitation—Time 
from which Period runs—Bengal Tenancy Act 
{VIII. of 1835), ss. 12, 13, 65, 67, 170, 
sub-s. 1 —Indian Limitation Act {IX. of 
1908), Sch. I., art. 120. 

As by s. 12. sub-s. 3, and s. 13, sub-s. 2, 
of i lie Bengal Tf nancy Act, 1885, the Collector 
is required to give the landlord notice of a 
voluntary transfer of a permanent tenure, 
and of a sale of it in execution, the landlord 
is to be presumed, in the absence of evidence 
to the contrary, to have received notice of 
transfers so occurring. 

Where a landlord, making only the original 
tenants and their heirs defendants, lias 
obtained decrees for rent together with interest 
which is not due or recoverable under the 
Act, and applies for a sale of the tenure under 
•Ch. XIV. of the Act, transferees are entitled 
to a declaration of their interest and to re 
strain the sale. The effect of s. 170, sub-s. 1, 
is that there can be no investigation in 
execution proceedings under Ch. XIV. of 
claims by third parties to an interest, but 
it does not bar a substantive suit in the above 
circumstances. 

Under the Indian Limitation Act, 1908, 
Sch. I., art. 120, the period of limitation for 
the suit is six years from the date when the 
right to sue accrued, and that is the date 
when the landlord applied for a sale, not the 
date of the decrees. 

Surapati Roy v. Ram Narayan Mukerji 
(1923) L.R. 50 I. A. 155 and ChintamontDutt 
v Rash Behari Mondul (1891) I. L. R. 19 
C. 17 referred to. Jitendra Nath Ghose v. 
Monmohan Ghose - ... - * 214 

CANTONMENT TENURE IN BENGAL— 

Possessory Title—Absence of Assessment or 
Registration as Private Land—MaAizawan, 
Register—Land Acquisition—Bengal Canton¬ 
ment Regulation, 1836, cl. 6. 

When Government are acquiring immov¬ 
able property under the Land Acquisition 
Act 1894, it is for the person claiming com¬ 
pensation to establish hfs title to it affirma- 

t,V It y is not a necessary implication from the 
•Rencal Cantonment Rules, 1836,that an 

a cantonment in Bengal m 

Cerement property W V" 
■hv a private person is not by itseil sumciem 

lnnd which was not shown to be laMimil. 

Bengal Land Beg^mMe *«- ,8 ^ 0 “ wa 3 rlj 

MI Z T 2J*- a m^i; 
^ vhaa sirear":— 

45 


CANTONMENT TENURE IN BENGAL— 

continued. 

Held, that the respondent, though entitled 
to the compensation awarded in respect of 
the house, was not entitled to the compensa¬ 
tion awarded for the land, as lie had not 
established his title thereto. The entry 
in the mauzawari register, although no proof 
of title in the Government, was of considerable 
significance in the absence of other records. 

Robinson v. Carey (1865) Cor. Rep. 137 
and Ghaswala v. Secretary of State for India 
(1911) L. R. 38 I. A. 204 referred to. 
Secretary of State for India in Council v. 
Satisii Chandra Sen .339 

CASES: — 

- Amrito Lai Dutt \. Sumomoye Dasi, 

27 I. A. 128. 

Followed : See Hindu Law 2. 

- Balgobind v. Badri Prasad, 50 I. A. 196. 

Referred to: See Mahomedan Law 1. 

- Bawa Magniram Sitaram v. Easturbhad 

Manibhai, 49 I. A. 54. 

Followed: See Mahomedan Law 2. 

- Bhagwant Singh v. Kallu, 11 A. 100. 

Disapproved: See Caste Dis¬ 

abilities Removal Act. 

- Bhoidas Shivdas v. Bat Gulab, 49 I. A. 1. 

Followed: See Hindu Law 4, 5. 

- Bradshaw v. WiddringtOn [1902] 2 Ch. 

430. 

Discussed: See Negotiable. In¬ 

strument. 

- Chart Pyu v. Saw Sin, 6 R. 623. 

Referred to: See Mortgage 5. 

- Chintamoni Dutt v. Rash Behari 

ilondul, 19 C. 17. 

Referred to: Se e Bengal Tenancy. 

- Chowdry Pudum Singh v. Koer Oodey 

Singh. 12 Moo. I. A. 350. 

Followed: See Hindu Law 2. 

- Gajendra Singh v. Sardor Singh, 18 I. A. 

176. 

Distinguished : See Evidence. 

- Ghaswala v. Secretary of State for India, 

L. R. 38 I. A. 204. 

Referred to : See Cantonment 
Tenure. 

- Gudivada Mangamma v. Maddi 

Mahalakshmamma, 57 I. A. 56. 
Followed: See Privy Council 

Practice 1. 

_ Gurudas Kwndu. Chowdhury v. Hemendra 

Kumar Roy, 56 I. A. 290. 

Referred to: See Mesne Profits. 

_ Book v. Administrator - General of 

Bengal, 48 I. A. 187. 

Followed: See Res Judicata 1. 

_ Janardan v. Anant, 32 B. 386. 

Approved: See Mortgage 3. 

_ Kreglvnger v. New Patagonia, etc., Co. 

[1914] A. C. 25, 51. 

Applied: 8e e Mortgage 2. 
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GASES— continued. 

- Euthali Moothavar v. Peringati Kun- 

harankutiy, 48 I. A. 395, 398. 
Followed: See Adverse Possession. 

- Lacey, In re [1907] 1 Ch. 330. 

Discussed: See Negotiable In¬ 

strument. 

- Midnapur Zamindary Co . v. Uma 

Charan Mandat, 29 C. W. N. 131 
(P. C.). 

Followed : See Appeal to High 
Court. 


Monolithic Bwilcting Co., In re [1915] 
1 Ch. 643. 

Distinguished : See Company 1. 

Moseley v. Koffyfontein Mines, Ld. 
[1904] 2 Ch. 108. 

Applied : See Compan y 2. 

Muhammad Abbas v. Muhammad 
Hamid, 9 All. L. J. 499. 

Distinguished: See Mortgage 1. 

# 

Nageshar Baksh Singh v. Ganesha, 
47 I. A. 57. 

Distinguished : See Evidence. 


Narrsingh Das v. Secretary of State for 
India, 52 I. A. 133. 

Followed: Se e Land Acquisition 2. 

Po Kin v. Ma Seim, Tin, ; 10 L. B. 
Rulings, 22. 

Disapproved: See Appeal to Privy 
Council 2. 

. , fs • • 

• • I * « 

Pugh v. Ashietosh Sen, 56 I. A. 93. 
Followed: See Limitation 1. 

Badhamoni Devi v. Collector Of Khulna, 
27 I. A. 136, 140. 

Followed: See Adverse Possession. 

Bamachandra Bao v. Bamachandra Bao, 
49 I. A, 129, 135. 

Explained: See Hindu Law 4, 5. 

Bamsumram Prasad v. Shydm Kumari, 
49 I. A. 342. 

Followed: See Hindu Law 3. 


Bangasami Goumden v. Nachiappa 
Gounden, 46 I. A. 72. 

Referred to: See Hindu Law 6. 


Bangoon Botatoung Co. v. The Collector, 
Bangoon, 39 I. A. 197. 

Distinguished: See Appeal to 

Privy Council, 2. 


Bobinson v. Carey, Cor. Rep. 137. 

Referred to: See Cantonment 

Tenure. 

Santley v. Wilde [1899] 2 Ch. 474. 

Applied: See Mortgage,.2. 

Sasiman Chowdhurain v. Shib Narayan 
Chowdhury, 49 I. A. 25, ,32. 
Followed: See Hindu Law 2. 


Setrucherla Boon abhadraraju v. Maharaja 
of Jeypore; 4 6 I. A: 151.' 

Followed: See Mortgage’- 4. 


CASES— continued. 

- Subramanya Ayar v. Sellammal, 39 M. 

843. 

Approved : See Appeal to Privy 
Council 1. 

- Surajmani v. Babi Nath Ojha, 35 I. A. 

17. 

Followed: See Hindu Law 4, 6. 

- Surapati Boy v. Bam Narayan Mukerji, 

50 I. A. 155. 

Referred to: See Bengal Tenancy. 

- Uman Prasad v. Gandharp Singh , 

14 I. A. 127. 

Followed: See Mahomedan Law 1. 

- Vaithilinga v. Ayyathurai, 40 M. .1118. 

Approved: See Caste Disabilities 
Removal Act. 

- Venkata Narasimha Appa Bow v. 

Parthasarathy Appa Bow, 41 I. A. 
51, 70 to 72. 

Followed: See Hindu Law 2.- 

- Wrag, In re [1897] 1 Ch. 796. 

Distinguished: See Company 2. 

- Zahid Husain v. Mohammad Ismael 

(No. 2), 57 I. A. 186. 

Followed : See Privy Council 

Practice 1. 

CASTE DISABILITIES REMOVAL ACT 
(XXL of 1850), s. 1— Scope of Act- 
Descendants of Mahomedan converted from 
Hinduism—Claim by Hindu Collaterals. 

The Caste Disabilities Removal Act, 1850, 
s. 1, applies only to protect the actual person 
who either renounces his religion, or has been 
excluded from the communion of any religion, 
or has been deprived of caste. 

Consequently, -where the property of a 
Mahomedan converted from Hinduism has 
passed according to Mahomedan law to his 
descendants, Hindu collaterals cannot claim 
by virtue of the Act to succeed under Hindu 
law. 

Bhagwamt Singh v. Kalu (1888) I.L.R. 11 
A. 100, disapproved. 

Vaithilinga v. Ayyathurai (1917) I. L. B. 
40 M. 1118 approved. 

Decree of the Chief Court,! L. R. 3 Luck. 
154, affirmed. Mitar Sen Singh v. Maqbul 
Hasan Khan - - - - - - - ' - 313 

CENTRAL PROVINCES TENANCY —Berar 
alienated Village—Permanency of Tenure—- 
Tenant ejected before Operation of Act—Civil 
Suit . for .Declaration — Limitation —. Berar 
Alienated Villages Tenancy Law, 19&1, 
ss. 47,. 74» 75. 

If a tenant to whom the Berar Alienated 
Villages Tenancy Law, 1921, s. 47, sub-a. 1, 
applies, has been ejected by the landlord 
before January 1, 1922, when that Act came 
into operation, he is by s. 47, sub-s. 1, to be 
deemed to be a permanent tenant of the land 
and he can bring a civil suit and obtain a 
declaration and possession. Sect. 74, which 
provides for proceeding by application to a 
revenue officer, merely gives a summaiy 
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CENTRAL PROVINCES TENANCY— contd. . COMPANY —con tinned. 


remedy; and the period of limitation enacted 
by 8. 75 applies only in the circumstances 
stated in that section. If the tenant volun¬ 
tarily ceded possession s, 47 does not apply. 

Case remitted to determine whether the 
plaintiff was ejected or voluntarily ceded 
possession. Sadasheo v. Vithoba - 45 

COMPANY —Mortgages created by Company 
— Registration—Priority in Liquidation — 
Construction of Order of Court—Indian Com¬ 
panies Act (VII. of 1913), ss. 109, 120. 

On August 10, 1922, a company created 
upon part of its immovable property a mort¬ 
gage and a second mortgage. Neither mort¬ 
gage was registered within twenty-one days 
in compliance with s. 109 of the Indian 
Companies Act, 1913; but the time having 
been extended in each case under s. 120, the 
second mortgage was registered on 
November, 23, 1922, and the first on 

December, 22, 1922. The order, dated 

December 26, 1922, granting the extension 
of time in the case of the first mortgage 
provided that the registration was to be 
“ without prejudice to the rights of any 
mortgagee accrued in the meantime.” Upon 
a question of priority in the liquidation of 
the company: — 

Meld , that the effect of the order was not 
to give the second mortgage priority over the 
first mortgage. 

In re Monolithic Building Co. [19151 
1 Ch. 643 distinguished. Ram Narain v. 
Radha Kishen Firm .76 

2.- Super-tax—Alleged los s from Share 

Transaction—Allotment of fully-paid Shares 
—Shares allotted as Price of Shares purchased 
—Sale of purchased Share s—Liability of 
Allottees—Illusory Contract of Sale—Indian 
Income-tax Act (XI. of 1922), s. 66. 

In 1920 the appellant company was in- I 
corporated in India and entered into agree¬ 
ments with two English companies, which 
had promoted it and were at all times 
practically the only shareholders, to purchase 
from them a large block of shares in B. C. Ld., 
the consideration being the allotment to 
them of an equal number of fully paid shares 
of Rs.200 each in the appellant company. , 
Half the shares were to be, and were, allotted 
immediately; the English companies could 
retain the B. C. Ld. shares for three years, 
and pledge them to secure their own liabilities. 

In 3923, no further shares having been 
plotted and no B. C. Ld. shares delivered, 

• supplemental agreement was made under 
Which the English companies in 1924 Bold 
•U the B. C. Ld. shares, the price realized 
•ad dividends being credited to the appellant 
jompany; it was part of Hub agreement 
that the shares already allotted should satisfy 
the consideration. In respect of super-tax 
*or the year 1924*25 under the Indian Income- 
Si* .■“**> I®22, the appellant company alleged 
«jat the transaction had resulted in a loss to 
asm which they were entitled to deduct I 


l from profits otherwise accruing. They con- 
i tended that in ascertaining the result of the 
transaction the allotted shares must be taken 
at their nominal value of Rs.200 each. It 
was found by the Commissioner that in 1920 
I each share in the appellant company was. 
, worth Rs.98: — 

Held, that no loss was proved, as the 
English companies were liable to the appellant 
company for the amount by which the sum 
realized was less than the nominal value of 
the allotted shares. 

Moseley v. Eoffyfontein Mines, Ld. [1904] 

2 Ch. 108, 118 applied. 

Apart from the above consideration, the 
Commissioner was not bound in law to take 
as the price paid the nominal value of the 
shares allotted; if In r e Wragg [1897] 1 CH. 
796 had any bearing upon that question it 
was distinguishable, because the transaction, 
regarded as a purchase and sale, was illusory. 
A further contention—namely, that the value 
of the shares allotted was doubled by the 
i release in 1923 of the obligation to allot the 
residue of the shares failed, as the allotted 
shares had then been parted with. 

A High Court should not entertain a ques¬ 
tion under s. 66 of the Indian Income-tax 
Act, 1922, unless the preliminary require¬ 
ments of the section are complied with. 
Trustees Corporation (India), Ld. v. 
Income-tax Commissioner .... 152 

COMPROMISE—Authority of Hindu widow. 

See Hindu Law 3. 

CONTRACT— Illegal Consideration—Pub lie 
Policy—Stifling Criminal Proceedings — Re¬ 
ference to Arbitration — Costs—Successful but 
uncommcvdable Defence—Indian Contract 
Aot (IX. of 1872), ss. 23, 24. 

If it is an implied term of a reference to 
arbitration, and of an ekranama pursuant 
to the award, that a complaint that a non- 
compoundable offence under the Penal Code 
has been committed shall not be proceeded 
with, the consideration is unlawful on the 
ground of public policy, and the award .and 
ekrarnaina arc therefore unenforceable; that 
is so irrespective of whether in law a prosecu¬ 
tion has been commenced. 

Appellants succeeding on the ground of 
public policy in a defence which was not a 
commendable one in the circumstances of the 
case, deprived of costs. Kamini Kumar 
Basu v. Birendra Nath Basu - - 117 

CRIMINAL LAW— Alleged Irregularity in 
Procedure—Absence of substantial Injustice 
—Function of Judicial Committee in Criminal 
Cases. 

Seven persons, including the appellant, 
were charged that they were members of an 
unlawful assembly armed with deadly 
weapons, and that in furtherance of a common 
intention one of them, the appellant, caused 
the death of a named person, and that all 
were thereby guilty under ss. 149 and 34 
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CRIMINAL LAW— continued. 


of the Indian Penal Code, of causing the 
death, and thereby committed, an offence 
punishable under ss. 302, 149, 148 and 34 
of that Code. At the trial the appellant, 
who pleaded an alibi, was alone found guilty; 
he was found guilty of being the intentional 
cause of the death of the person killed, and 
he whs sentenced to death under s. 302. An 
appeal to the High Court on the evidence 
was dismissed. On an appeal to the Privy 
Council ho complained for the first time: 
(1.) that as he was not charged under s. 300 
of the Code, and the other accused were 
acquitted he should not have been con¬ 
victed; (2.) that it was not explained to him 
that he might be convicted under s. 300, and 
that he was thus deprived of the opportunity 
of putting forward what might have been a 
successful defence under that section: — 


Held, that as there was a complete absence 
of substantial injustice, or of anything which 
outraged what is due to natural justice in 
criminal cases, the appeal should be dis¬ 
missed. 


Their Lordships do not act as a Court of 
criminal appeal, and are not concerned to 
regulate the procedure of Courts in India, or 
to criticize what is mere matter of procedure; 
the questions raised, whether of any substance 
or not, were questions for the Indian Courts 
Atta Mohammad v. The King-Emperor - 71 


DOCUMENT IN VERNACULAR—Con 

struction—Principle applicable. 

See Hindu Law 3. 


EVIDENCE —Revenue Records—Evidence of 
Separation—Bombay Land Record-of-Rights 
Act ( IV . of 1903, Born.)—Indian Evidence 
Act (7. of 1872), s. 35. 


The importance as evidence of revenue 
records, admissible under s. 35 of the Indian 
Evidence Act, varies with the circumstances. 


FOREIGN JURISDICTION— Berar — Legis- 

lative Power of Governor-General in Council — 
Berar Alienated Villages Tenancy Law, 1921 
—Waste Land Rules, 1865 ( Berar)—Indian 
(Foreign Jurisdiction ) Order, 1902— Foreign 
Jurisdiction Act, 1890 (53 & 54 Viet. c. 57), 
SS. 1, 12. 


A series of entries, extending over many 
years, in the record-of-rights and mutation 
registers kept under the Bombay Land 
Recdrd-of-Rights Act, 1903, stated that a 
village was in the possession of the younger 
of two Hindu brothers by reason of a 
private partition between him and his elder 
brother:— 


Having regard to the Foreign Jurisdiction 
Act, 1890, s. 1, and the authority delegated 
to the Governor-General in Council by the 
Indian (Foreign Jurisdiction) Order, 1902, 
the Governor-General in Council had power 
to promulgate the Berar Alienated Villages 
Tenancy Law, 1921, relating to territory of 
H. H. the Nizam leased in perpetuity to the 
British Government. The said Law of 1921 
is not void under s. 12 of the Act of 1890 
so far as it is repugnant to the Waste Land 
Rules, 1865 (Berar), because the Acts, Orders 
and Regulations referred to in that section 
are Acts, Orders and Regulations applying 
to British subjects, and so do not include 
the said rules of 1865, which did not purport 
so to apply. Further, the said rules of 1865 
were merely administrative orders. 


Held, that as the Act of 1903, and the rules 
thereunder, imposed on the officers concerned 
the duty of making the most careful public 
inquiry before recording any entry, and 
provided for revising -the entries from time 
to time, the entries in the present case were 
cogent, though not conclusive evidence of a 
separation having taken place. 

Nageshar Balcsh Singh v. Ganesha (1919) 
L. R. 47 I. A. 57 and Gajendra Singh v. 
Sardar Singh (1896) I. L. R. 18 A 176 
distinguished. Gangabai v. Fakirgowda 61 


Evidence of possession—Act XVII. 
of 1887—Presumption. 

See Adverse Possession. 


HEBA-BEL-AWAZ*—Alleged disguised sale. 
See Pre-emption. 


1 


The Law of 1921, so promulgated, accord¬ 
ingly operates as a legislative Act, and 
effectively interferes with rights in property 
held under leases granted pursuant to the 
rules of 1865. Dattatraya Krishna Rao ■ 
Kane v. Secretary of State for India 318 v. 


* 


HINDU LAW — Adoption — Adoption by 
Widow long after Husband's Death—Burdni 
•of Proof — Evidence—Authority to adopt 
Statement by Widow in mutation Proceedings 
—Indian Evidence Act (I. of 1872), s. 3-, 
sub-s. 3; s. 33. 


The widow of a Hindu, fifty-four years 
after his death, adopted her brother’s grand¬ 
son, alleging that her husband had verbally 
authorized her to make an adoption, and put 
him into possession. In mutation proceedings 
the reversioners attempted to cross-examine 
her as to her authority, but it was rightly 
ruled that the power to adopt was not in 
issue in those proceedings. After her deatn 
her husband’s nearest heir brought a suit 
contesting the validity of the adoption 
The defendants relied upon a statement by 
the widow in the mutation proceedings aS 
evidence that she had authority: — 

Held, that the statement was not admissible 
in evidence under the Indian Evidence Ac . 
1872, s. 32, sub-s. 3, as a statement by a dead 
person against that person’s interest, because,^ 
in the circumstances it was not to the widow wp* 
detriment; nor was it admissible under s. 3d, 
as a statement in judicial proceedings, because 
the requirements of that section w'ere no 
fulfilled, both in that there had not been the 
right and opportunity” to cross-examin 
her, and in that the question in issue * n 
suit was not substantially the same. 


Held, further, that the remaining evidence 
in support of the adoption was msufficien 
to satisfy the very grave and serious onu 
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HINDU LAW — continued. 
that rests upon any person who seeks to dis¬ 
place the natural succession by alleging an 
adoption. Having regard to the time which 
had elapsed since the alleged giving of the 
authority that onus was particularly heavy. 
Dal Bahadur Singh r. Bijai Bahadur 
Singh .14 

2.- Adoption — Authority to adopt — 

Widow having Authority to adopt with Per¬ 
mission of Husband’s Father—Death of 
Husband’s Father — Construction—Condition 
Precedent—Construction of Vernacular Docu¬ 
ments—Official Translation. 

A Hindu governed by the Dayabhaga died 
in 1869 having executed a deed by which, 
after stating that it was necessary for him 
to have an adopted son to inherit his zainin- 
daris, he authorized his wife, then thirteen 
or fourteen years of age, to adopt his half- 
brother, and, if there was (as was the case) 
an obstacle to her doing so, then to adopt 
whom she wanted with the permission of 
his (the husband’s) father, and to put the 
adopted son into possession. The widow 
made an adoption in 1885 without the per¬ 
mission of her father-in-law, who had died 
in 1873: — 

Held, that as the paramount intention 
shown by the deed was not to obtain the 
spiritual benefits arising from an adoption 
but to have a son to inherit, the permission 
of the father was a condition precedent, and 
the adoption accordingly was invalid. 

A power to adopt must be exercised strictly 
in accordance with its terms, and the rules 
prevailing in England as to the construction 
of powers aro applicable thereto. 

Chowdry Pudum Singh v. Koer Oodey 
Singh, (1869) 12 Moo. I. A. 350, 354 L. R. and 
Amrito Lai Diett v. Surnomoye Dasi (1900) 
L. R. 27 I. A. 128 followed. 

In construing a document, whether in 
English or the vernacular, the fundamental I 
rule is to ascertain the intention from the 
words used; the circumstances are to be 
regarded, but only to show the intended 
meaning of the words used. The outlook and 
social customs of an Indian, and the fact that 
documents in the vernacular are often 
expressed in loose and inaccurate language 
are circumstances to bp regarded for that 
purpose, and thus sometimes a meaning more 
extended or restricted than the literal meaning 
may have to be given to particular words in 
vernacular documents provided the context 
justifies doing so. 

Vcnlcata Narasimha Appa Row v. Partha- 
sarathy Appa Bow (1913) L. R. 41 I. A. 51, 

► 70 to 72 referred to. 

The practice of the Judicial Committee is 
to accept an official translation as correct. 

Sasiman Chowdhurian v. Shib Narayan 
Chowdhury (1921) L. R. 49 I. A. 25, 32 
followed. Bajendba Prasad Bose v. Gopai, 
Prasad Sen .296 

ns* •> • 

.3- Widow—Authority to compromise 

Claim against Estate — Illegitimate Children 

I tit Lvn. 


HINDU LAW— continued, 
of Husband—Claim to Maintenance — Trans¬ 
fer of Part of Estate—Increase in Value of 
Land Transferred. 

Where a Hindu widow bona fide enters into 
a compromise which is reasonable and prudent 
and for the interests of her husband’s estate, 
it is binding upon the reversioners. 

The widow of a wealthy Hindu of the Vaisya 
caste transferred land, part of her husband’s 
estate and of the then value of Rs.5000, to 
his three illegitimate children by a kept 
mistress in full discharge of their claims for 
maintenance to which they were entitled. 
It was found that Rs.100 per month would 
have been a reasonable sum as mainten¬ 
ance:— 

Held, that the transfer was binding upon 
the reversioners; the prudence of the com¬ 
promise was to be judged by the value of the 
land at the date when the transfer was made, 
not by its value at the date of the suit. 

Ramsumram Prasad v. Shyarn Eumari 
(1922) L. I?. 49 I. A. 342 followed. 

Decree of the High Court reversed. Raoji 
r. Kunjalal 11 ira la r,. 177 

4. - Woman’s Estate—Devise to Widows 

and Son’s Widow—Power to alienate — 
“ Warns ”—Absence of Gift over. 

A Hindu testator by his will, after devising 
a house to his daughter for her life, provided 
that his property should be divided into three 
shares, and that his two widows and the 
widow of his son, who was childless, should 
be heirs (waris). The will contained no gift, 
over upon the death of the widows: — 

Held, that the intention of the testator 
was to confer upon each of his two widows 
anti his daughter-in-law full proprietary 
rights in a one-third share in the residue of 
his estate with power to alienate. 

Ithaidas Shiv das v. Bai Gulab (1921) 
L. R. 49 I. A. 1 followed. 

Ramachandra Rao v. Ramachandra Rao 
(1922) L. R. 49 I. A. 129, 135, explaining 
SurajmatU v, Rabi Nath Ojha (1907) L.R. 35 
I. A. 17 referred to. Shalig Ram v. 
Char an jit Lai, .282 

5. - Woman’s Estate—Gift of innmovablc 

Property to Wife — Donee’s Power of Aliena¬ 
tion—Construction of Deed— u All rights held 
by me”—“From generation to generation.” 

A deed of gift of immovable property by a 
Hindu to his wife impliedly confers upon her 
power to alienate the property if the termB 
of the deed are sufficient to confer upon her 
absolute ownership, and the circumstances 
and context do not show a contrary inten¬ 
tion, 

A Hindu executed a deed by which, after 
stating that he had no male issue, he made 
a gift of his zamindari to his wife, with all 
rights held by him, to be enjoyed by her 
generation after generation, free from any 
claim or interference by his heirs or co-sharers. 
After his death she sold part of the 
property: — 

Held, that the sale was valid. 
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HINDU LAW— continued. 

Shalig Ram v. Charanjit Lai (1930) supra, 
p. 282, and Bhaidas Shvvdas v. Bai Gulab 
(1921) L. R. 49 I. A. 1 followed. The judg¬ 
ment in the latter case is in no way qualified 
by the observation in Ramacliandra Rao v. 
Ramachandra Rao (1922) L. R. 49 I. A. 129, 
135 explanatory of Surajmani v. Rabi Nath 
Ojha L. R. 35 I. A. .17. 

The words “from generation to genera¬ 
tion” have come to have almost a technical 
meaning in many parts of India as conveying 
a heritable and alienable estate. Jagmohan 
Singh v. Sri Natii.291 


INC OME - TAX— cont in-wed. 

(ii.), of the Indian Income-tax Act, 1922, 
since the purposes of the trust were not wholly 
charitable or religious, and no portion of the 
property had been set aside for those purposes 
so that it could be identified as appropriated 
exclusively thereto. Mohammad Ibrahim 
Riza v. Income-tax Commissioner - 260 

2. - Income from permanently settled 

Estate—Liability to Tax—Allowance in res¬ 
pect of Jama—Permanent Settlement Regula¬ 
tions—Agricultural Income — Ben. Reg. I. of 
1793 —Indian Income-tax Act (XI. of 1922), 
s. 3, sub-s. 4; ss. 6, 12. 


6.- Widow—Relinquishment of Estate 

—Intervening reversionary Interest of 
Daughters—Structures erected on another’s 
Land—Belief in Validity of Title—Transfer 
of Property Act (IV. of 1882), s. 51. 

A transfer by a Hindu widow of her 
husband's estate to two sons of daughters 
cannot be justified as a valid surrender or 
relinquishment of tho estate if at the time of 
the transfer the daughters are alive and have 
reversionary interest, and are not proved to 
have consented to the transfer; it was not 
necessary to consider whether consent by 
them would validate the transfer. 

Decree affirmed giving a transferee, who 
had effected improvements believing in good 
faith that he was owner, the alternative 
rights mentioned in s. 51 of the Transfer of 
Property Act, 1882, and in respect of improve¬ 
ments effected at a later date, at which he 
had not proved that he so believed, liberty 
to remove the materials subject to conditions. 

Rangasami Gounden v. Nachiappa Goun- 
den (1918) L. R. 46 I. A. 72 referred to. 
Narayanaswami Ay yak v. Rama Ayyar 305 


HINDU WILL—Gift to widow. 

See Hindu Law. 4 , 5 ; Limitation 2. 

~J ixem P tion ~ Income from 
ty iv Und J r Reh O ious or Charitable 

l f ^ TrUSt Deed — of 

rv/PW* ~ Indian Income-tax Act 
(XI. of 1922), s . 4, sub-s. 3 (i.) (it.). 

i^f, r ° P ^ rty w 3 , 3 vested in the appellant as 
lead of a Mahomedan community, and was 

^ p f rt . m can T in g on certain shops, 

the profits of the trade being treated as part 
of the income of the community. Trust deeds 

♦ 1 1 tlle property was vested directed 

that the property and income should be used 
for: maintaining the head with suitable 
dignity; providing all the necessaries of life, 
and secular and religious education, for the 
members of the community; carrying on the 

nursidH» UraI f lndustria1 ’ commercial and other 
8 , tl,e community; entertaining 

quests, and for such donations for charitable 

P ur P? 9es > contributions to funds 
for social, educational, religious and political 
conferences or for public entrainments 
as the head should deem fit: — 

ex^n?’ f™ at ■ no part of tlle income was 
xempt from income-tax by s . 4, sub-s. 3 (i.) 


While the Bengal regulations contain 
assurances against any claim to an increase 
of the jama, based on an increase of the 
zamindari income, they contain no promise 
that a zamindar shall in respect of the income 
which lie derives from his zamindari be 
exempt from liability to any future general 
scheme of property taxation, or that the 
income of a zamindari shall not bo subjected 
with other incomes to any future general 
taxation of incomes. 

Under the Indian Income-tax Act, 1922, 
s. 6 (vi.) (“other souroes”), and p. 12, sub-s. 1, 
the zamindar of a permanently settled estate 
is assessable to tax under the Act in respect 
of income, profits, and gains derived from his 
zamindari, subject to the exemptions in s. 4, 
sub-s. 3; the assessment should be computed 
after making proper allowance, under s. 12, 
sub-s. 2, in respect of the jama assessed and 
paid. 

Certain particular items of income derived 
by the appellant from his zamindari were 
held, affirming the High Court, not to be 
“agricultural income” as defined by s. 2, 
sub-s. 1, so as to be exempt from the tax by 
s. 4, sub-s. 3 (viii.). 

Decree of the Full Bench of the High 
Court I. L. R. 54 Cal. 863 affirmed. Probhat 
Chandra Barua v. The King-Emperor - 228 

3. - Profits of Business — Undervalua¬ 

tion of Stocks—Increased Valuation of Closing 
Stock—Right to Revaluation of Opening Stock 
—Indian Income-tax Act (XI. of 1922), 
s. 13. 

When in a return under the Indian Income- 
tax Act, 1922, of the profits of a business for 
the year of assessment, the opening and 
closing stocks have both been undervalued 
by the assessee, the real profits for the particu¬ 
lar year cannot be ascertained by merely 
raising the valuation of the closing stock 
without taking into account a similar under¬ 
valuation of the opening stock. 

Judgment of the High Court, I. L. R. 52 
B. 669, affirmed. Income-tax Commissioner 
v. Ahmedabad New Cotton Mills Co., Ld. 

21 

4. - Profit of non-resident Person — 

Interest earned in British Indid—-Profit 
arising from a business Connection — Liability 
of Person deemed Agent—Agent not receiving 
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3-TAX— continued. 


Profit—Indian Income-tax Act {XI. of 1922), 
ss. 40, 42, 43. 

A company incorporated and carrying on 
business at Hong Kong lent, large sums on 
deposit to a Bombay 1 company at 5 1|4 per cent, 
interest, and the Bombay company remitted 
\he interest to the Hong Kong company:— 

Held, that the interest was a profit or gain 
ao«ruing or arising to the Hong Kong com¬ 
pany from a business connection in British 
Indi* so as to be chargeable to income-tax 
unde: 3 . 42, sub-s. 1, of the Indian Income-tax 
Act, 1922; and that though the Bombay 
compaiy had not received the interest, so 
as to le an agent to whom s. 40 applied, the 
tax coud be levied upon them, because under 
s. 43 thty were to be deemed agents of the 
Hong King company for all purposes of the 
Act, and s> by s. 42, sub-s. 1, the tax was 
chargeable in their names and they were 
to be deenud the * ‘ assessee,” which term by 
a. 2f, Sub-9. 2, neant tire person by whom the 
tax was payJblt.. 

Judgment tf the High Court I.L.R. 52 
B.702 reverse’. Incomkj-tax Commissioner 
v. Bombay Trtst Corporation, Ld. . 49 


-Super-tax—Company — Shares allotted 

in payn>nt for shares bought— 
Alleged lss in transactions. 

See Comp ny 2. 

INTEREST— Dissoltion of partnership — 
Accounts. 

See Partne^hip. 

JURISDICTION— Mot;gage of land outside 
British India. 

See Mortoaoe 4 . 

-Second appeal. 

See Appeal to High Court. 

JUSTICE, EQUITY, AID GOOD CON¬ 
SCIENCE— Provijons of Transfer 
of Property Act. 

See Mortgage 3. 

LAND ACQUISITION-06 to Award 
Reference to Court—Jurisdiction in Reference 
—Land Acquisition Act (/. c 1894), s. 18, 
sub-s. 1 . 

Upon a reference to the Cort under the 
Land Acquisition Act, 1894, 9 .18, sub-s. 1, 
which mentions four different ejections to 
an award under the Act upon wh.h a refer¬ 
ence may be required, the jurisdi<J 0 n of the 
Court is confined to considering n d pro¬ 
nouncing upon that objection whichtjas been 
raised, in the written application -j r the 
reference. Pramatha Nath Mulltr v . 
Secrotary of State for India . 100 

2.- Valuation — Appeal . to Privy 

Council — Absence of Error in Pringle — 
Statutory Presumption as to Value—Cautta 
Municipal Act(Beng. III. of 1899), s.57'id). 

The Calcutta Municipal Act; 1899,8.577 |) f 
provides that in the case of land acquired^ 
a municipal authority under that Act \q 
market value for the purpose of the La* 


LAND ACQUISITION — continued. 

Acquisition Act is to be presumed, until the 
contrary is shown, to be twenty-five times its 
annual value as entered in the assessment 
book. 

In proceedings under the Act one witness 
only was called as to the market value; he 
alleged that it was higher than that to be 
presumed under s. 577 {d). The Land 
Acquisition Judge accepted his evidence; but 
the High Court rejected it and gave effect to 
the presumption:— 

Held, that, in accordance with the practice 
of the Board in cases of valuation, there 
being no error in principle in the decision of 
the High Court, it should be affirmed. 

Narsingh Das v. Secretary of State for 
India (1924) L.R. 52 I.A. 133 followed. 
Ahidhar Ghosh v. Secretary op State for 
India. 223 

-Onus on claimant. 

See Cantonment. 

LANDLORD AND TENANT— Lease-Cove¬ 
nant against Assignment-Liberty to underlet 
—Mortgage by Underlease for Residue of 
Term—Transfer of Property Act {IV. of 
1882), ss. 105, 108 (j). 

Under the Transfer of Property Act, 1882, 
having regard to s. 105 and s. 108 {j), an 
underlease for the entire residue of the under- 
lessor’s term operates, in the absence of a 
contract to the contrary, as an underlease, 
and does not, as ordinarily under English 
law, constitute an assignment of the lease. 

A lease made in’ 1910 of premises in Calcutta 
for a term of sixty-one years contained 
covenants by which the lessee had liberty to 
underlet, but had no power to assign, transfer 
or alienate his right, title, and interest in the 
demised premises, and it was provided that 
if the lessee should commit any breach of 
his covenants the lessor should be at liberty 
to re-enter. In 1923 the lessee’s representa¬ 
tives executed a mortgage by way of sub¬ 
lease of the demised premises, sub-letting 
them for the whole residue of the term of the 
lease. The lessor sued to enforce a forfeiture 
on the ground of a breach of covenant:— 

Held, that the mortgage was not a breach 
of the covenant against assignment having 
regard to the above stated effect of the 
Transfer of Property Act, 1882, and to the 
contract contained in the lease by which the 
covenant against assignment was subject to 
an express power to underlet. Hunsraj v. 

Bejoy Lai, Seal.110. 

-Tenant estopped—Subsequent suit. 

See Res Judicata 3. 

LEGAL PRACTITIONER —A dvocate — Com¬ 
promise of Suit—Implied Authority — Parda- 
nishin Client—Duty of Court—Code of Civil 
Procedure {Act V. of 1908), Order xxm.,r.3. 

An advocate, admitted to practice by the 
appropriate Court in India, when briefed in a 
suit (including a suit in the Court of a 
Subordinate judge), has the implied authority 
of his client to settle the suit by a compromise. 
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LEGAL PRACTITIONER— continued. 

If he is briefed in an interlocutory matter he 
has implied authority to settle the whole 
suit where it appears (as in the present case) 
that the intention was to place him in the 
same position, and t( 0 , arm.him with the same 
authority, as though lie had been briefed to 
conduct the whole suit. The implied 
authority is not an appanage of office arising 
from the status of the* advocate, but is implied 
in the interests of the client, to give the 
fullest beneficial effect to his employment of 
the advocate. It can always be expressly 
countermanded by the client. It may not 
exist where the legal representative derives 
his authority from an express written 
authority such as a vakalatnama: — 

Quaere , whether a pardanishin lady, who 
by a free and intelligent act of her own 
employs a professional agent in a particular 
transaction, is not to be deemed tol confer 
upon him all the authorities which are 
ordinarily implied in that employment. That 
was unnecessary to decide in the present 
case, as the pardanishin client was shown to 
have been fully informed of the negotiations, 
and to have been fully and intelligently awaro 
that the advocate was clothed with authority 
to compromise the suit. 

Under Order xxm., r. 3, the Court, has a 
duty, not a discretion, to record a lawful 
compromise, subject possibly to an inherent 
power of refusal where a substantial injustice 
would be worked. Sourendra Nath Mitra 
v. Tarvbala Dasi.133 

LIMITATION-Co nversion without Dishonesty 
—Encroachments upon Mine—Abstraction of 
Coal — Damages — Expense of Artificial Bar¬ 
rier-Deaths of Persons who converted Property 
—Survival of Cause of Actioib-Legal Repre¬ 
sentatives’ Suits Act (XII. of 1855), s. 1— 
Probate and Administration Aot (V.of 1881), 
s. 89— Code of Civil Procedure Act (V . of 
1908), Order i., r. 13— Indian Limitation 
Act (IX. of 1908), Sch. I., arts. 35, 48. 

In 1919 the owners of a coal mine sued the 
lessees of an adjacent mine for damages in 
consequence of an encroachment upon, and 
the removal of coal from, their mine; the 
wrongful acts of the defendants took place 
between 1904 and 1915, but the plaintiffs did 
not learn of them until 1919. 

Only one of the trespassers was alive when 
the suit was brought; he died during its 
pendency, and the suit was revived against 
his son and heir, respondent No. 1. The 
defendants-respondents Nos. 2 to 6 were the 
widows and minor sons of deceased 
trespassers:— 

Held (1.), that the suit was not barred by 
limitation, even if the encroachment was by 
inadvertence, as art. 48 of Sch. I. of the 
Indian Limitation Act, 1908, applied to all 
conversions, whether dishonest or not, and 
accordingly the plaintiffs could sue within 
three years from 1919. Pugh v. Ashutosh 
Sen (1928) L.R. 56 I.A. 93 followed. 


LIMITATION — continued. 

(2.) That as part of the damages tho 
plaintiffs could recover the cost of erecting 
an artificial barrier to protect their mine from 
the risk of fire, water or foul gases coming 
through the encroaching galleries worked by 
the defendants; they were not bound to wait 
until that risk actually emerged, and an 
artificial barrier was necessary, as the plaintiff* 
were entitled to work out the pillars of coil 
left by tlie defendants in the encroaching 
galleries. . j 

(3.) That Act XII. of 1855 (and emse- 
quentJy art. 35 of Act IX. of 1908) dU not 
apply as the* suit was to recover property, or 
its value, after conversion; andtha*inany 
case the cause of action survived uider the 
Probate and Administration Act, 18*1, s. 89; 
further, that in effect the objectioi was on 
the ground of misjoinder, and the.efore was 
made too late having regard to Ord'r 1., r.13, 
of the Code of Civil Procedure, 3*08. ADJAr 
Coal Co., Ld. v. Panna Lag (£iosh . 144 

/ 

-Mortgage—Suit for sale. 

See Mortgage 4. 

/ 

-Parb payment by third Jerson. 

See Negotiable Instrument. 

-Time from which Period runs— 


"When the right to sue ^occrues —Indian 

Limitation Act (IX. of 190'), Sch.I., art. 
—Hindu Will— Constructs—Gift to Widow 
—Exclusion of possible grandsons 

For the purposes of t'e Indian Limita i 
A ct, 1908, Sell. I., art 120, ‘‘the right to 
sue accrues" only whA the defendant has 
infringed, or at least has clearly and un- 
equivocally threatened* 0 infringe, the rign 
asserted by the plaii* ff the 8Ulfc - . 

A Hindu, who di4 in 1899 possessed of 
s-clf-acquired proper)', provided by his will 
made in 1896 tlia'his son, described as a 
minor aged two yftrs, should be proprietor of 
half his property jointly with the son s 
mother, and in cse the minor son died before 
his mother -then.he lattertsliould be owner of 
the half share, son died in 1918 survived 
by bis mother, iso by a widow and a son, wlio 

died in 1927:-“ , a . ... 

Held, that mother succeeded to tno 

half share uf n the death of her son, as that 
was the cl?Hv expressed intention of tne 
testator; ty disinclination of a Hindu to 
eurtad thoughts of his male issue in favour 
of a wid<f was not a ground for construing 
the will k providing for the mother succeed¬ 
ing only/? her son died in the lifetime of the 
testator/r during his own minority. 

J?e 7 d/further, that the mother s claim to 
the m/ables was not barred by art. 120, as 
her r/ht to succeed had not been challenged 
untfil A’itliin six years of the institution of the 

suit J Bolo v. Korean • • • 32& 

See also Bengal Tenancy, Mort¬ 
gage 4. 

Uncultivated land. 

See Advebss Possession. 


Ind. App. Vol. LVII.] 


INDEX 


# • 


3G1 


MADRAS TEN AN CY-Conditions of Tenure 
— PuttaK—Custom—Belief from Bent on 
Land left Fallow—Insufficiency of Tanlc 
Water—Dry Crop on wet Land — Experimen¬ 
tal Harvest by Landholder — Tenant's Bight to 
Trees—Temple Service—Finding in First 
Appeal — Code of Civil Procedure ( V. of 
1908), ss. 100, 101— Madras Estates Land 
Act (7. of 1908, Mad.), ss. 4, 12, 27, 73. 

In the> case of a tenancy under the Madras 
Estates Land Act, 1908: — 

Where there is a custom by which the 
tenant iis relieved of rent in respect of land 
allowed to lie fallow, the custom is one of the 
conditions under which the tenant holds 
within the meaning of s. 27 of the Act, and 
s. 4, which entitles the landholder to collect 
rent in respect of all ryoti lands, is restricted 
in its operation, by the custom. 

If owing to insufficiency of water in the 
tank the tenant raises a dry crop on wet lands, 
he is not liable to pay thereon rent at the sara 
sari wet! rate. Quaere, as to the rate lie is 
liable to pay. 

Having regard to s. 73 the landholder 
cannot insert in the puttah a provision 
enabling him to harvest part of a field himself 
in order to determine his due proportion of 
the produce of the whole field. 

A finding upon first appeal that no rent, or 
tax has been paid in respect of palmyra trees, 
except as to a specified number, is conclusive 
that the tenant is entitled under s. 12 to use, 
enjoy and cut down the trees other than those 
so excepted. So, too, a finding in first appeal, 
that although temple service had been 
rendered by the tenants, it was not proved 
to have been rendered as a condition of the 
tenure, the evidence being consistent with it 
having been rendered voluntarily, is conclu¬ 
sive against an obligation to Tender the service 
being included in the puttah. 

Appeal by landholder from th© decree of the 
High Court. I. L. R. 40. M, 640 dismissed. 

Ra.ta of 1 Ramnad v. Mangalaw 264 

MAHOMEDAN LAW-Successiovr-Custom of 
Family—Supersession of Law — Widows — 
Evidence of Custom — Wajib-ul-arz — "Malik" 
—Custom in other Branches of. Family. 

A Mahomedan proprietor died childless in 
1865 leaving two widows. The senior widow 
took possession of his estate, but tin 1866 the 
junior obtained a decree for a half share. The 
senior died in 1872, the junior on May 16, 
1911. On May 15, 1923, the nearest male 
agnate of the deceased proprietor sued to 
recover his share in villages of a pargana from 
persons in possession through the widows. 
The plaintiff pleaded that by a custom of his 
family widows, in default of children, 
succeeded for their lives with survivorship. 
Wajib-ul-araiz relating to custom in the 
deceased owner’s branch of hig family were 
completed in 1870 and stated that in default 
of children widows took as “maliks, ” a term 
which had not then been held to confer an 
absolute estate; in some cases the agent of 
Widows Btated that they had a power of 

46 


MAHOMEDAN LAW—continued. 

disposition. Wajib-ul-araiz relating to a 
branch descended in the male line from a 
common ancestor who lived in the sixteenth 
century stated specifically that widows 
succeeded for their lives. In a third set of 
wajib-ul-araiz, descendants from that 
ancestor’s sister, who for many generations 
had lived in the pargana, supported that view. 
The Chief Court (reversing the trial judge) 
held that the custom alleged was not proved 
and dismissed the suits: — 

Held, that the fact that the widows' had 
been allowed to succeed in 1865 without any 
adverse claim, and in accordance with the 
custom recorded a few years later, sufficiently 
established that the Mahomedan law of 
succession was superseded by a family custom; 
that the wajib-ul-araiz (all of which were 
admissible) and the oral evidence established 
that by custom the widows succeeded for their 
lives, but not. that on the death of one the 
other succeeded to her moietj r ; the value of 
the wajib-ul-arz of 1870 was not destroyed 
by the widows’ unfounded claim to have a 
power of disposition. In the result the 
plaintiff’s claim was barred by limitation as 
to the senior widow’s moiety, but succeeded 
as to the junior widow’s moiety. 

A statement in a wajib-ul-arz is of high 
evidentiary value of a custom, but is to be 
disregarded if it appears to have been made 
from interested motives. 

Balgobind v. Badri Prasad (1923) L.E. 50 
I.A. 196, and Uman Prasad v. Oandharn 
Singh (1887) L.R. 14 I.A. 127 referred to. 
Rosfian Ali KriAN v. Chaudhri Asqhap. 
A i,i.29 

-Property descended from con¬ 
vert Hindu. 

See Caste Disabilities Removal 
Act. 

2 - Walcf—Permanent Lease of Wakf 

Lands—Long Becognition of Validity — Pre¬ 
sumption of Legal Origin—Consent of Kazi. 

Lands belonging 1 to an ancient wakf were 
proved to have been held by tenants for over 
seventy years at an unchanged rent and as 
heritable property. The tenure had been 
described as istimrafi mukarrari in receipts 
given by successive mutawallis, and upon 
Court auction sales. An imperial sanad of 
1772 appointing a mutawalli of the wakf 
prohibited the grant of permanent tenancies :— 

Held, that a lawful origin of the tenure by 
reason of the kazi’s consent was to bo pre¬ 
sumed; the tenure might have been created 
before 1772, but in any case the prohibition 
in the sanad merely stated the rule of 
Mahomedan law and did not abrogate the 
discretion of the kazi to relax its operation. 

The presumption of a lawful origin in 
support of proprietary rights, long and 
quietly enjoyed, is not a branch of the law 
of evidence, but a presumption arising in 
law in the absence of evidence. Conse¬ 
quently the absence of any evidence of an 
application to the kazi did not preclude. 
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MAHOMED AN DAW— continued. 

under s. 114 of the Indian Evidence Act, 
1872 , a presumption that the kazi had given 
his consent. 

Bawa Magniram Sitaram v. Kasturbhai 
Manibhai (1921) L.R. 49 I.A. 54 followed. 
Mahammad Mazaffer - Al - Musavi v. 
.Taneda Khatoon .125 

MAINTENANCE—Illegitimate children of 
Hindu. 

See- Hindu Law 3. 

MESNE PROFITS— Basis of Assessment — 
Agricultural Land—Cultivation Profits — 
Rental Value—Decree for Joint Possession — 
Code of Civil Procedure (Act V .. of 1908), 
.9. 2, sub-s. 12. 

Under the definition of “mesne profits’’in 
s. 2, sub-s. 12, of the Code of Civil Procedure, 
1908, the sum to be awarded is not what the 
plaintiff has lost by his exclusion from the 
land but what the defendant has- made, or 
might with reasonable diligence have made, 
by his wrongful possession. In the case of 
agricultural land that depends upon what an 
ordinary prudent agriculturist would have 
grown, and if the defendant for his own 
purposes has grown a less profitable crop the 
mesne profits are not thereby limited. If the 
defendant has let the land the rent received 
is ordinarily the measure of the profits in the 
absence of eMidence that a higher rent, could 
hasy^been obtained by reasonable diligence; 
but if he has cultivated the land himself the 
cultivation profits are the primary considera¬ 
tion . 

The> above principles applied in the case 
of mesne profits under a decree for joint 
possession with the defendants. 

Guritdas Kundu Chondhury v. Hemendra 
Kumar I?oy(1929)L.R.56 I. A. 290 referred 
to. Gray v. Bhagu Mian . 105 

MORTGAGE— Contribution—Properties mort¬ 
gaged togcther-Subsequent Severance of owner 
ship—Discharge of Mortgage by one Owner — 
Previous Contract to Discharge—Transfer of 
Property Act (IV. of 1882), s. 82. 

Where two properties mortgaged together 
to secure one debt afterwards become vested 
in different owners, who purchased subject to 
the mortgage, if one of them discharges the 
mortgage he is entitled under s. 82 of the 
Transfer of Property Act, 1882, to rateable 
contribution from the other, although under 
an earlier contract of purchase made with 
the mortgagor (the other not being a party) 
he retained part of the then agreed price for 
the express purpose of discharging the 
mortgage. 

Muhammad Abbas v. Muhammad Hamid 
(1912)9 All.L.J. 499 distinguished. Ganeshi 
Lal, v. Charan Singh .... 189 

2* - Redemption—Clog on Equity of 

Redemption—Invalidity against purchaser of 
Mortgagor’s Interest. 

Provisions in a mortgage deed conferring on 
the mortgagee upon redemption an interest in 


MORTGAGE — continued. 

the( mortgaged premises are a clog or fetter on 
the equity of redemption, and being so are 
void not only against the mortgagor but also 
against the purchaser of his, interest, since 
they are inconsistent with the very nature 
and essence of a mortgage. The above is 
so whether the question is to be determined 
under the Transfer of Property Act, 1882, 
or according to the rule of justice, equity and 
good conscience. 

Santley v. Wilde [1899] 2 Ch. 474 and 
Kreglinger v. New Patagonia Meat $ Cold 
Storage Co., Ld. [1914] A.C. 25, 51 applied. 
Mehrban Khan v. Makhna . . . 168 

3. - Redemption — Further Loan — 

Construction of Document-Creation of Charge 
—Redemption by Purchaser — Justice, Equity 
and good Conscience—Transfer of Property 
Act (IV. of 1882), ss. 62, 100. 

In July, 1881, a usufructuary mortgage of a 
village was executed to- secure Rs.5500; 
redemption was to be in fifteen years, not 
before. In November, 1881, the mortgagor 
executed a document, which after referring 
to the mortgage and stating that he had 
borrowed from the mortgagee a further 
Rs.2500, provided that he could not redeem 
the village without paying the further loan. 
The appellant, who had acquired a share 
of the village through a sale by the mortgagor 
in 1887, sued in 1926 to redeem:— 

Held, that the document of November, 
1881, on its true construction created a 
charge upon the village property and that 
accordingly the appellant could not redeem 
without paying 1 , in respect .qf both loans; 
the principles of justice, equity and good 
conscience were inapplicable and for the 
purpose of the case could be taken as identical 
with the provisions of the Transfer of 
Property Act, 1882. 

Janardan v. Anant (1908) I.L.R. 32 
B. 386 approved. Aditya Prasad v. Ram 
Ratan Lad.173 

4. - Suit for Sale — Limitation — Juris¬ 

diction—Properties in and Properties outside 
British India—Mortgage with Possession — 
Mortgagee ceasing to collect Rents—Alleged 
Abandonment of Security—Time for Repay¬ 
ment not specified — Bom. Reg. V. of 1827, 
s. 15, sub-s. 3— Code of Civil Procedure 
(V. of 1908), s. 17. 

Between 1840 and 1844 the respondents’ 
predecessor mortgaged to the appellants 
predecessor properties of which some were 
in the Bombay Presidency and some in 
Kolhapur State. The mortgages provided 
for interest at a fixed rate, and that the 
mortgagee should have the right to collect 
the rents, an account being taken each year 
and the balance due for principal and interest 
settled; no time for repayment was specified. 
The mortgages were consolidated- From 
1859 or I860) the mortgagee had allowed the 
mortgagor to collect the rents and profits 
of the properties in British India. In 1910 
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MORTGAGE— continued. 


I NEGOTIABLE INSTRUMENT— continued. 


the appellants sued claiming payment of the 
sum due, or in default a sale of all the 
properties:— 

Held, that the Court had no jurisdiction 
to tryi the suit so far as it related to the 
properties in Kolhapur, as the words 
‘‘situate within the jurisdiction of different 
Courts” in a. 17 of the Code of Civil Pro¬ 
cedure, 1908, referred solely to Courts in 
British India. 

Setrucherla Ramabhadraraju v. Maharaja, 
of Jeypore (1919) L.R. 46 I.A. 151 followed. 

But that the plaintiffs were entitled to 
enforce the mortgage by sale of the properties 
in British India, because: — (1.) It could not 
be inferred that the mortgagee had agreed 
to abandon the security upon those proper¬ 
ties. (2.) Bom. Reg. V. of 1827, s. 15, 
sub-s. 3, gave the plaintiffs that right, the 
terms of the mortgage not amounting to a 
“special agreement’ ’ to the contrary. 
(3.) The suit was not barred by limitation, as 
no cause of action arose until the money was 
demanded and refused, which was not shown 
by the defendants to have been before the 
suit was filed .Nilkanth Balwant Nathu v. 
Vidya Narasinoh Bharati . . . 194 

6.- Widow administering Estate without 

Letters—Mortgage for necessary Purposes of 
Estate — 1 Validity of Mortgage — Chinese 
Buddhists. 


respondent to sign a promissory note for 
Rs.20,000 dated December 22, 1917, in 
favour of the bank; B.N. promised that 
he would himself pay the principal and 
interest. The note was credited by the bank 
to B.N., the first respondent receiving no 
part of the money. On December 23, 1918, 
B.N. paid to the bank a sum out of which 
the Bank allocated Rs.908 to the payment of 
the interest due upon the note. B.N. had 
notice of that allocation, and adopted it 
in his own books. On August 9, 1921, the 
appellant bank sued the first respondent, 
upon the note:— 

Held (1.), that the first respondent was 
liable upon the note. The giving of credit 
by the bank to B.N. was consideration; oral 
evidence of an agreement by the bank that 
the first respondent, should not be liable was 
inadmissible by s. 92 of the Indian Evidence 
Act; and the exception in s. 20 of the 
Negotiable Instruments Act did not apply, 
as the first respondent had not acted as 
B.N.’s agent in signing the note. 

(2.) That under s. 20 of the Indian Limita¬ 
tion Act the payment on December 23,1918, 
prevented the suit from being barred; having 
regard to the allocation of the Rs.908, that 
sum had been paid as interest, and it had 
been paid by B.N. as agent, for the first 
respondent. 


A Chinese Buddhist resident in Burma 
died intestate in 1917 possessed of property 
in Burma; he was survived by a Burmese 
wife, and sons by a deceased Chinese wife. 
The widow, without obtaining a grant of 
letters of administration, administered the 
property oni behalf of herself and the family, 
and in the course of doing so she, in 1921, 
mortgaged part to secure advances which 
were necessary for the purposes of the estate 
and were applied for its benefit:— 

Held , that upon the above findings of 
fact, found by the Courts in Burma, with 
which the Board agreed, the mortgage was 
binding upon the estate; it was unnecessary 
to consider whether under Chinese customary 
law, if applicable, the widow had a right of 
succession or a right to administer the estate. 

Chan Pyu v. Saw Sin (1928) I.L.R. 6 
R. 623, 631, as to succession to the estate 
of a Chinaman domiciled in Burma, referred 
to. Bon Kwi v. S.K.R.S.K.R. Firm; 38 

NEGOTIABLE INSTRUMENT-Promwsory 

Note — Limitation — Consideration — Dis¬ 
charge of Debt of Third Person—Promise by 
Third person to pay—Payment of Interest by 
Third Person—Alleged verbal Agreement — 
Indian Evidence Act (7. of. 1872), s. 92— 
Negotiable Instruments Act (XXVI. of 
1881), s. 28 —Indian Limitation Act (IX. 
fif WO*), s. 20. 

B.N. having an unauthorized loan from 
toe ( appellant hank, of which he was a 
, ^tofictor, and wishing that it shonld cease to 
appear In the hooks, persuaded the first 


Bradshaw v. Diddrington [1902] 2 Ch. 430. 
and In re Lacey [1907] 1 Ch. 330 discussed. 
National Bank of Upper India v. 
Bansidhar . .. 1 

PARDANISHIN —Authority of counsel. 
See Legal Practitioner. 

PARTIES —Conversion—Survival of cause 
of action. 

See Legal Practitioner. 

PARTNERSHIP — Dissolution — Accounts — 
Interest on Sum found due—Date from which 
Interest payable—Interest on Overdrawings. 

The decree in a suit for dissolution of 
partnership and accounts should provide for 
payment of interest upon the amount due 
only from the date of the final decree by 
which the amount (if any) is found due, not 
from the date of the plaint. 

A partner is not charged with interest in 
respect of overdrawing® in the absence of 
special circumstances. Suleman v. Abdul 
l ati>. .245 

PERMANENTLY SETTLED ESTATE— In¬ 
come-tax . 

See Income-tax 2. 

PRE-EMPTION — LimitationHiba-bil- 
awaz—Alleged disguised Sale—Fraudulent 
Concealment—Oudh Laws Act (XVIII. of 
1876), ch. II.—Indian Limitation Act (IX. 
of 1908), 8 . 18; Sch. I., art. 10. 

By a registered deed of hiba-bil-awaz dated 
April 25, 1919, a Mahomedan transferred a 
village o respondents Nos. 2 to 6, who with 
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PRE-EMPTION — continued. 

their father, respondent No. 1, were members 
oij a joint Hindu family. The deed stated 
that respondent No.l was an old friend of 
the donor who had provided him with money 
for litigation, and that.the transfer was a gift 
“in consideration of favours, and kind 
treatment aforesaid, and of rights of friend¬ 
ship.^ Two days later respondent No. 1 
gave the donor a receipt for Rs*. 25,000. 
Respondents Xos. 2 to 6 took possession. In 
September, 1925, the appellant sued claiming 
under the Oudh Law^ Act, 1876, to pre¬ 
empt the village for Rs.25,000. He con¬ 
tended that the transaction was an reality a 
sale for that sum, and that there had been a 
fraudulent concealment within s. 18 of the 
Indian Limitation Act, 1908, so that the 
period of one year prescribed by Sell. I., 
art. 10, did not begin until the fraud became 
known to him, which lve alleged wag in 
June, 1925:— 

Hdd, that it was not necessary to decide 
whether: (1.) the Chief Court had rightly 
held that no right of pre-emption arose, or 
(2.) whether there had been a fraudulent 
concealment within s. 18, because the 
appellant became aware in 1919 of the only 
material fact—namely, the passing of the 
Rs.25,000, and consequently the suit was 
barred by art. 10 in any case. 

A deed of hiba-bil-awaz may fall or not fall 
within the pre-emption provisions of the 
Oudh Laws Act, 1876. Abdul Rahman 
Khan v. Parsotam Das .... 251 
PRESUMPTION—Presumed legal origin— 
Permanent lease of wakf land. 

See Mahomedan Law 2. 

PRIVY COUNCIL PRACTICE — Appeal by 
Special Leave—Dismissal at Hearing for 
Incompetence-Right of Appeal under Code- 
u Value of the Subject-matter of the Suit ”— 
Code of Civil Procedure (V. of 1908), 5.110. 

Tn s. 110 of the Code of Civil Procedure, 
1908, dealing with appeals to the Privy 
Council, the “value of the subject-matter of 
the suit ' 9 means the value at the institu¬ 
tion of the suit; consequently, mesne profits 
accruing after the date of the plaint cannot 
be added tn the value of immovable property 
in suit tor the purpose of showing that the 
value of the subject-matter exceeds Rs.10,000. 
Gudivada Mangamma v. Maddi MuhalaJcsh- 
vwmma (1930) L.R. 57 I.A. 56 followed. 

Where, on an application made ex parte, 
special leave to appeal had been granted on 
the ground that there was a right of appeal 
under s«. 110 of the Code, but. it appeared at 
the hea> ’ ng that the appellants had not that 
right, the Board dismissed the appeal as 
incompetent, the respondents having given 
due notice of the objection.' Zahid Husain 
v^ M'-hemmad Ismael (No. 2) (1930) L.R. 

followed. Mukhlal Singhu. 
1vIet-i:jn Singh .. 279 

Costs Successful but uncommendable 
defence. 

See Contract. 


PRIVY COUNCIL PRACTICE— continued, 

-Criminal case. 

See Criminal Law. 

-Official translation.. 

See Hindu Law 2. 

2. - Special Leave to Appeal—Property 

indirectly affected—Further Investigation at 
Hearing—Rescission of special Leave—Code 
of Civil Procedure (Act V. of 1908), s. 110. 

The appellants obtained in 1923 special 
leave to appeal from a decree of the High 
Court reversing a decree of the trial judge, 
the ground of their application being that 
although the- value of the property directly 
affected by the decree was only Rs..5100, 
other property exceeding Rs.10,000 in value 
was indirectly affected thereby. The respond¬ 
ents, a numerous body with separate small 
interests, had not appeared upon the appli¬ 
cation, but by the first reason in their printed 
case contended that no other property was 
affected, and that special leave should not 
have been granted. Upon the complicated 
facts being fully investigated at the hearing 
of the appeal, the Board was of that opinion, 
and 

Held, that the appeal should be dismissed 
forthwith, and without requiring the 
respondents to petition to rescind the Order 
in Council granting special leave to appeal. 
Zatiid Husain v. Mohammad Ismael (No.2) 

186 

3. - Substitution and Revivor Proceed¬ 

ings—Consequent Belay in Hearing—Special 
Order by Judicial Committee. 

Tn an appeal in which there were very 
numerous respondents, whose interests were 
not conflicting, delay in the hearing having 
been caused by the death of some of them 
and the consequent substitution and revivor 
proceedings in compliance with the rules, and 
further similar, delay being apprehended from 
that cause, the Judicial Committee ordered 
and directed (1.) that the appeal be set down 
that day against such of the respondents as 
had appeared or had been served with notice 
of any Order in Council bringing them upon 
the record; and (2.) that all questions how 
any other respondents should be proceeded 
against should stand for determination if 
necessary at the hearing of the appeal. 
Zaiiid Husain v. Mohammad Ismael . 94 

PROBATE SUIT— Finding—Subsequent suit. 

See Res Judicata 1. 

—:—Right of appeal to Privy Council. 

See Appeal to Privy Council 2. 

PROMISSORY NOTE. 

See Negotiable Instrument. 

RES JUDICATA — Finding in Proceedings 
under Act V. of 1881— Subsequent Suit- 

Code not exhaustive as to Res Judicata—Party 

not named in earlier Order — Code of Civil 
Procedure ( Act V. of 1908), s. 11. 

The terms of s. 11 of the Code of Civil 

Procedure, 1908, are not exhaustive of t.ie 
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RES JUDICATA —continued ... 

• iiaV l JO 

circumstances in which an issue i 
judicata. 

Where in contentious proceedings under 
the Probate and Administration Act, 1881, 
it has been found that a certain person is the 
nearest heir of the deceased, that decision 
i>3 binding in a subsequent suit upon the 
parties to the earlier proceedings, and those 
claiming under them, including a party whose 
name was omitted from the formal order 
made. 

Hook v. Administrator-General of Bengal 
(1921) L.R. 48 I.A. 187 followed. Kalipada 
Db v. Dwijapada De . . .24 

2.- Mahomedan Law—Lien for Dower 
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—Suit for Possession—Widow not claiming 
Interest—Interest claimed in later Suit-Code 
of Civil Procedure (Act V. of 1908), s. 11. 
expl. 4. 

The male heir of a Mahomedan sued the 
widow of the deceased for possession of his 
share of the deceased’s estate, and (the widow- 
having died) he obtained in 1896 a decree 
against her heirs and representatives for 
possession upon payment of a sum repre¬ 
senting the balance of her dower in respect of 
which she had remained in possession. That 
sum did not include any interest upon tho 
dower debt, no claim thereto having been 
made in the suit. The sum was not. paid 
and possession was retained. In 1919 the 
heir of the former plaintiff sued for possession 
on the ground that the dower debt had been 
fully discharged by the usufruct of the 
property:—* 

Held, that in taking the accounts a claim 
to interest upon the dower debt was barred 
by the Code of Civil Procedure, 1908, s. 11, 
expl. 4, as it might and ought to have been 
made in the earlier suit. Nawasi Beoamv 
Dilafroz Beoam.131 

3. *- Title to Land—Landlord ard 


Tenant — Estoppel of Tenant — Previous 
Decision on ground of Estoppel—End of 
Lease—Terms of previous Judgment—Indian 
Evidence Act (I. of 1872), a. 116— Code of 
Civil Procedure (V. of 1908), s. 11. 

The appellant sued the first respondent for 
partition and possession of a one-sixth share 
in certain land. In a previous suit for eject¬ 
ment, . in which the firBt respondent had been 
plaintiff and the appellant one of the defend¬ 
ants, a judgment of the Board in 1927 had 
declared that the share now claimed was the 
property of the first respondent. The 
appellant contended, however, that, there was 
no res judicata which barred him f^onamain- 
taining the present suit, as the above decision 
of the Board was on the ground that he wae 

oatopped by s. 116 of the Indian Evidence 

# 


J^ipATA — continued. 

Act, 1872, from denying the title, of the first 

respondent, who was his landlord; and the 

lease had ended and possession been 
restored:— 

Held, without expressing any views, as- to 
the construction or effect of s. 116, that the 
appellant was barred by res judicata from 
maintaining the suit, as the judgment of the 
Hoard, in clear and unambiguous language 
determined finally and conclusively that the 
h rst respondent owned the share in suit, and 
provided for a partition upon that basis. 
\ERTANNtS V. ROBINSON . . 208 


REVENUE RECORDS—Value a.s evidence 
See Evidence. 


SIR LANDS —Contract to transfer. 

See Specific Performance. 

SPECIFIC PERFORMAN CE-^ontraot to sell 
Sir Land—Implied Term—Transfer of culti¬ 
vation Rights—-Sanction of Revenue-officer— 
Central provinces Tenancy Act (/. of 1920 
Cent Prov.), 50, sub-s.l—Code of Civil 
Procedure(V. of 1908), Order xxj., r.35(5.) 

rwSV P - r ° prie S r of land subject to the 
Central Provinces Tenancy Act, 1920, con- 

t ®,, se1 , 1 a share of ifc “with sir and 
khudkast, thq contract is one for a transfer 
of sir land without reservation of the rights 
of occupancy, and the sanction of the 
revenue-officer to the transfer is necessary 
under s 50, sub-s. 1, of the Act. There is an 
implied term m the contract that the vendors 
will apply for sanction. The contract can be 
enforced under the Specific Relief Act, 1877 

and Order xxr., r. 35(5.), by a decree ordering 
the vendors to apply for sanction and to 

on recciving “• 

WAJIB-UL-ABZ Evidence of custom. 

Mahomedan Law 1. 

WILI^-Execution — Suspicious circum- 
stances—Onus. 

See Appeal to Privy Council 2. 

WORDS AND PHRASES: — 


“All rights held by me”; See Hindu 
Li AW 5. 


W m 

“Prom generation to generation": See 
Hindu LawJ 5. 

“Malik": See Mahomedan Law 1. 

“Value of the subject-matter of the 
suit ; See Appeal to Privy 
Council 1, Privy Council Prac- 

TICE 1. 

“Warie”: See Hindu Law 4. 

“When the right to sue accrues”: See 
Limitation 2. 
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